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Adversary Hearing Checklist

15 Minutes; up to 25 suggested best practice

Statutory

Prior to the Hearing, review the court file to determine:

[

Was hearing set within 14 days of removal? Tex.
Fam. Code § 262.201(a) unless temporary order
extended under Tex. Fam. Code § 262.201(e-1)

Child’s GAL/AAL has been appointed and
notified of hearing. Tex. Fam. Code § 107.011;
Tex. Fam. Code § 107.012

At the Hearing:

[]

Identify those present, note those not present,
determine service on parties, and swear
witnesses. Tex. Fam. Code § 102.009

Parents not represented by attorney are
informed of right to be represented by an
attorney, and if indigent and in opposition to
suit, of right to court-appointed attorney. Tex.
Fam. Code § 262.201(c)

Parents not represented by attorney are
informed of right to be represented by an
attorney, and if not indigent, but in opposition
to suit, of right to hire an attorney. Tex. Fam.
Code § 262.201 (a-5) or (e-1)

If a parent claims indigence, hear evidence
and make determination. Tex. Fam. Code §
262.201(d)

Confirm that DFPS generated notice to
relatives. Tex. Fam. Code § 262.1095(a)

Determine if language interpretation is needed.
Tex. Gov’t Code § 57.002

Determine whether parent, alleged father,
or relative before the court submitted Child
Placement Resources Form. Tex. Fam. Code §
261.307(a)(2); Tex. Fam. Code § 262.201(1)

Determine whether the child has had the
opportunity to provide information about
relative or designated caregivers. Tex. Fam.
Code § 262.201(1-1).

Review placement and determine whether
DFPS and criminal background checks were
conducted and whether home studies have been
imnitiated. Tex. Fam. Code § 262.114(a-1)(2);
Tex. Fam. Code § 264.114(b)

0

0

0

0

All necessary parties served. Tex. Fam. Code §
102.009

Court of Continuing, Exclusive dJurisdiction
identified. Tex. Fam. Code § 155.101

Determine whether DFPS is able to place with
relative and note evidence supporting decision.
Tex. Fam. Code § 262.0022

If the child has been placed with a relative or
designated caregiver, inform the individual
serving as a placement for the child of the ability
to become a licensed foster parent and apply for
a Permanency Care Assistance agreement. Tex.
Fam. Code § 262.201(n-1)

Inquire about Indian/Native American

Heritage. 25 U.S.C. § 1912; Tex. Fam. Code §

262.201(f)

e Inquire of all parties if there is Indian
heritage in the family.

e Determine which tribes may be involved.

e Ensure proper notice to parent, tribe if
known, and Secretary of the Interior and
Bureau of Indian Affairs if tribe unknown.

(See Topical Checklist: ICWA)

Ask Child’s Attorney Ad Litem if has seen client
and when.

If AAL has not seen client, determine whether
the AAL has shown good cause for not meeting
with the client. Tex. Fam. Code § 107.004(e)

Review and approve temporary Family
Visitation Plan. Tex. Fam. Code § 262.115
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Adversary Hearing Checklist

continued

Court Findings

At the End of the Hearing:

[l Determine if sufficient evidence regarding the [| Determine whether child victim of human

parent from whom the child was removed to

grant DFPS TMC of child; if not, return the child

to that parent. Evidence is sufficient to satisfy

a person of ordinary prudence and caution that:

e There was /is a danger to physical health or
safety of the child, which was / is caused by
the act or failure to act of the person entitled
to possession. Tex. Fam. Code § 262.201(g)
(1); 262.201()(1)

e The urgent need for protection required the
immediate removal of the child / or requires
the removal and reasonable efforts have been
made to prevent or avoid removal. Tex. Fam.
Code § 262.201(g)(2); 262.201()(2)

e Reasonable efforts have been made to enable
a child who has been removed to return to
the home but there is a substantial risk of
a continuing danger if the child is returned
home. Tex. Fam. Code § 262.201(g)(3)

e There is a continuing danger to the physical
health or safety of the child and for the child
to be in or remain in the home is contrary
to the welfare of the child. Tex. Fam. Code §
262.201(h); 262.201()(1)

If there 1s a parent before the court who was

not involved in the circumstances regarding the

removal, place the child with that parent unless

the evidence is sufficient to satisfy a person of

ordinary prudence and caution that:

e The parent cannot be located or is unwilling
to take possession of the child; or

e Possession of the child by the parent
constitutes a continuing danger to the child
despite reasonable efforts by DFPS to enable
that person’s possession. Tex. Fam. Code §
262.201(g-1)

If evidence 1s sufficient to appoint DFPS as
TMC, inform parents that their rights may
be terminated or limited. Tex. Fam. Code §
262.201(m)

Determine if aggravated circumstances are
alleged or exist. Tex. Fam. Code § 262.2015

Determine whether family violence has occurred
and if Protective Order necessary or available.
Tex. Fam. Code § 262.201(k)

trafficking and needs placement in secure
agency foster or group home. Tex. Fam. Code §
262.011

Unless not in the child’s best interest, place
the child with a relative. Tex. Fam. Code §
262.201(n)

ISSUE COURT ORDER and include or
address:

e Service on all parties entitled to service. Tex.
Fam. Code § 102.009

e Notice of removal to all parties entitled to
notice. Tex. Fam. Code § 262.1095

e Parentage or DNA testing Tex. Fam. Code §
160.502

o Dismissal date. Tex. Fam. Code § 263.401

Transfer to court of continuing, exclusive
jurisdiction, if necessary for convenience
of parties and in child’s best interest or
order transfer of the SAPCR from the CCdJ
if necessary for convenience of parties and
in child’s best interest. Tex. Fam. Code §
262.203
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Adversary Hearing Checklist

continued

Best Practices [BP]

[0 Review diligent efforts to locate parties not
present.
[0 Engage parties with direct questions:

e Do you speak English?

e Do you understand the purpose of this
hearing?

e Do you understand what I've explained about
your parental rights?

(1 Ask DFPS direct and specific questions about

Reasonable Efforts.

o Tell me what efforts you made to prevent
or eliminate the need to remove Mary Jane
Smith

o Tell me what efforts you made to enable Mary
Jane to return home

e Tell me specifically the continuing danger to
Mary Jane if she is returned home/remains
in the home

[J Review services with parents, as applicable or
appropriate. Tex. Fam. Code § 263.105

[0 Set status hearing date and announce same in
open court. Tex. Fam. Code § 263.201(a)
[ Ask the following questions:
o What is preventing this child from returning
home today?
o How is my decision specific to this child and
this family?
o Are there
understand?

cultural issues we need to

Well-being Issues that may be pertinent at Adversary Hearing

[J Education Decision-maker, school stability,
education goals, progress, school-related
issues. Tex. Fam. Code § 263.004; Tex. Educ.
Code § 25.001(g); Tex. Educ. Code § 25.001(g-1)
[BP at Adversary Hearing]

[J Medical care and behavioral or psychiatric care.

Tex. Fam. Code § 266.007 [BP at Adversary
Hearing]

[1 Young adult presence at hearing or opinion

about education or medical care. Tex. Fam.
Code § 263.302; Tex. Fam. Code § 266.007 [BP
at Adversary Hearing]
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Status Hearing Checklist

15 Minutes; up to 25 suggested best practice

Statutory

Prior to the Hearing, review the court file to determine:

[]

Hearing set no later than 60 days after
DFPS appointed TMC wunless aggravated
circumstances. Tex. Fam. Code § 263.201

Persons entitled to notice given 10 days’ notice
of hearing. Tex. Fam. Code § 263.0021

DFPS filed copy of Visitation Plan at least 10
days before Status Hearing. Tex. Fam. Code §
263.107(d)

DFPS filed Family Plan of Service (Service
Plan) not later than 45th day after appointed
TMC. Tex. Fam. Code § 263.101

Form 2085-E designating education decision-
maker filed with court. Tex. Fam. Code § 263.004

At the Hearing:

Due Process and General Matters

[]

Identify those present, note those not present,
determine service on parties, and swear
witnesses. Tex. Fam. Code § 102.009

Review DFPS due diligence to locate parties not
present. Tex. Fam. Code § 263.202(a)(1)

Confirm that DFPS notified relatives about
removal. Tex. Fam. Code § 263.007

Determine if language interpretation is needed.
Tex. Gov’t Code § 57.002

Inform each parent not represented by an
attorney of right to counsel; determine indigence;
appoint counsel if indigent. Tex. Fam. Code §
263.203; Tex. Fam. Code § 263.0061

Determine whether parent, alleged father,
or relative before the court submitted Child
Placement Resources Form. Tex. Fam. Code §
263.201(1)

Determine whether the child has had the
opportunity to provide information about

relative or designated caregivers. Tex. Fam.
Code § 263.202(h)

Determine status of paternity issues and
whether Paternity Registry searched. Tex.
Fam. Code § 263.202(a)(1)

Determine status of initiated home studies.
Tex. Fam. Code § 262.114(a)(b) [BP at Status
Hearing]

Review current and alternative placements.
Tex. Fam. Code § 263.002

Review the conservatorship appointment and
substitute care of the child. Tex. Fam. Code §
263.002(1)

[J

Notification regarding consent for medical care
filed with the court. Tex. Fam. Code § 266.004(c)

Parent attorneys appointed. Tex. Fam. Code §
107.013

Dismissal date set. Tex. Fam. Code § 263.401

Child received developmentally appropriate
assessment by no later than 45th day after
child entered TMC of DFPS. Tex. Fam. Code §
266.012

Child received Texas Health Steps exam no
later than 30th day after child entered TMC of
DFPS.

Inquire  about Indian/Native American

Heritage. 25 U.S.C. § 1912; Tex. Fam. Code §

262.201(f)

o Inquire of all parties if there is Indian
heritage in the family.

o Determine which tribes may be involved.

e Ensure proper notice to parent, tribe if
known, and Secretary of the Interior and

Bureau of Indian Affairs if tribe unknown.
(See Topical Checklist: ICWA)

Determine if DFPS held or plans to hold
Permanency Planning Meeting. Tex. Fam. Code
§ 263.009(a)

Ask Child’s Attorney Ad Litem if has seen client

and when.

e If AAL has not seen client, determine
whether the AAL has shown good cause for

not meeting with the client. Tex. Fam. Code
§ 107.004(e)

Determine whether child or parent is a citizen

of the United States. 8 C.F.R. § 204.11

e If not, determine if Special Immigrant
Juvenile Status for the child (or teen parent)
1s appropriate, and issue Order for DFPS to
Initiate the process.

e Determine if notice given to appropriate
Consulate.

Review medical care provided child since last
hearing. Tex. Fam. Code § 266.007(a)
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Status Hearing Checklist

continued

Statutory

At the Hearing:

71 Determine if child’s caregiver is present and
given opportunity to provide information about
the child. Tex. Fam. Code § 263.0021

0 If the child has been placed with a relative or
designated caregiver, inform the individual
serving as a placement for the child of the ability
to become a licensed foster parent and apply for
a Permanency Care Assistance agreement. Tex.
Fam. Code § 263.202(1)

Family Plan of Service

[0 Determine if:

e Original Service Plan was developed jointly
with child’s parents. Tex. Fam. Code §
263.103(a)

e Kachterm andelement discussed and parents
informed of rights in connection with service
plan process. Tex. Fam. Code § 263.103(a-1)

e If parent not able or willing to participate in
development of Service Plan, it is noted in
the plan. Tex. Fam. Code § 263.103(a)

e Parents have reviewed and understand the
plan. Tex. Fam. Code § 263.202(b)2)

e The plan has both a primary and a concurrent
goal. Tex. Fam. Code § 263.102(e)

e Plan is signed by parents and DFPS. Tex.
Fam. Code § 263.103(b)

[1 Provide parent opportunity to comment on

Service Plan. Tex. Fam. Code § 263.202(g)

1 Court can modify service plan at any time. Tex.

Fam. Code § 263.105(c)

Visitation Plan
[1 Review Visitation Plan and consider:

e Age and safety of child at/during visitation;
Desires of each parent regarding visitation;
Location of each parent and child;
Transportation to/from visits; and

Resources available to DFPS, including
transportation and those necessary to ensure

visitation is properly supervised. Tex. Fam.
Code § 263.107(c)

Court may modify visitation plan at any time.
Tex. Fam. Code § 263.108(b)

If court finds visitation is not in child’s best
interest, include in order the reasons and
the specific steps parent must take to have
visitation. Tex. Fam. Code § 263.109(b)

Court Findings

At the End of the Hearing:

[ Determine whether the Service Plan is narrowly

tailored to address any specific issues identified
by DFPS. Tex. Fam. Code § 263.202(b)(3)

[l Determine whether any Service Plan that has
the goal of reunification adequately ensures
that reasonable efforts are made to enable the
parents to provide a safe environment for the

child. Tex. Fam. Code § 263.202(b)(1)

[l Advise/warn parents and parties:

e That custodial rights and duties may be
subject to restriction or termination or child
not returned unless parent demonstrates
willingness and ability to provide child
with safe environment. Tex. Fam. Code §
263.202(b)(2)

e Progress under Service Plan is reviewed
at all hearings, including review of newly
acquired knowledge or skills. Tex. Fam. Code
§ 263.203(b)

1 Incorporate Service Plan into the Court Order

and render additional appropriate orders to
implement or require compliance with the
Service Plan. Tex. Fam. Code § 263.106; Tex.
Fam. Code § 263.202(b-1)

ISSUE COURT ORDER and include or

address:

e Dismissal date. Tex. Fam. Code § 263.401

e Transfer to court of continuing, exclusive
jurisdiction, if necessary for convenience
of parties and in child’s best interest or
order transfer of the SAPCR from the CCdJ
if necessary for convenience of parties and
in child’s best interest. Tex. Fam. Code §
262.203
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Status Hearing Checklist

continued
Best Practices [BP]
'l Set first Permanency Hearing Before Final [1 Ask direct and specific questions of the
Order and announce in open court. Tex. Fam. Department about reasonable efforts.
Code § 263.304 e What about this plan is narrowly tailored to
1 Engage parties with direct questions. address specific issues present in Ms. Smith’s
e Do you understand the purpose of this case? ‘ _ _
hearing? o What about this service plan will help Ms.
e Do you understand the purpose of the Service Smith provide a safe environment for her
Plan? child?
e Were you given the chance to discuss or [ Ask the following questions:
provide input into the Service Plan? o What is preventing this child from returning
e Do you understand what I've explained about home today?
your parental rights? e How is my decision specific to this child and
this family?
o Are there cultural issues we need to
understand?
Well-being Issues that may be pertinent at Status Hearing
[ Education Decision-maker, school stability, [ Review psychiatric care, especially if child or
education goals, progress, school-related issues. youth prescribed psychotropic medication. Tex.
Tex. Fam. Code § 263.004; Tex. Educ. Code § Fam. Code § 266.007(a)(4)
25.001(g); Tex. Educ. Code § 25.001(g-1) ' Young adult presence at hearing or opinion
(1 Medical Consenter may need to be identified or about education or medical care. Tex. Fam.
updated. Tex. Fam. Code § 263.202(e) Code § 263.302 (BP at Status Hearing); Tex.

Fam. Code § 266.007(c)
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Permanency Hearing Before Final Order Checklist
15 Minutes; up to 25 suggested best practice

Statutory

Prior to Hearing, review court file to determine:

[]

If first Permanency Hearing, scheduled no later
than 180th day after DFPS named TMC. Tex.
Fam. Code § 263.304(a)

If subsequent Permanency Hearing, scheduled
within 120 days of last Permanency Hearing.
Tex. Fam. Code § 263.305

Persons entitled to notice given 10 days’ notice
of hearing, including children 10 and older. Tex.
Fam. Code § 263.0021

Whether DFPS Permanency Progress Report
filed at least 10 days before hearing pursuant to
Tex. Fam. Code § 263.303(a) and, in addition to
elements required by Tex. Fam. Code § 263.306,
includes:

At Hearing

0 Identify those present, note those not present,

determine service on parties, and swear
witnesses. Tex. Fam. Code § 102.009; Tex. Fam.
Code § 263.306(a-1)(1)

Ensure child in attendance in person or by

videoconference or phone unless specifically

excused. Tex. Fam. Code § 263.302

e Youth in Texas Juvenile Justice Department
(TJJD) may attend in person or by telephone
or videoconference.

Determine DFPS due diligence to locate and
serve parties not present. Tex. Fam. Code §
263.306(a-1)(2)(A)

Ensure that each parent, alleged father or
relative provided locating information for
absent parents, alleged fathers, or relatives.
Tex. Fam. Code § 263.306(a-1)(2)(B)

Determine whether the child has had the
opportunity to provide information about

relative or designated caregivers. Tex. Fam.
Code § 263.306(a-1)

Determine status of paternity issues and
whether Paternity Registry searched. Tex.
Fam. Code § 160.421

Determine if language interpretation is needed.
Tex. Gov’t Code § 57.002

Inform each parent not represented by
an attorney of right to counsel; determine
indigence; appoint counsel if indigent. Tex.
Fam. Code § 263.0061

e (Child’s Permanency Plan. Tex. Fam. Code §
263.3025(b)

e Summary of Medical Care. Tex. Fam. Code
§ 266.007

The court file includes:

e Notification regarding consent for medical
care. Tex. Fam. Code § 266.004

e Form 2085-E identifying Education Decision-
maker. Tex. Fam. Code § 263.004

e Visitation Plan. Tex. Fam. Code § 263.107

Inquire about Indian/Native American

Heritage. 25 U.S.C. §1912; Tex. Fam. Code §

263.306(a-1)(3)

e Inquire of all parties if there is Indian
heritage in the family.

e Determine which tribes may be involved.

e Ensure proper notice to parent, tribe, if
known, and Secretary of the Interior and

Bureau of Indian Affairs, if tribe unknown.
(See Topical Checklist: ICWA)

Determine whether child or parent is not a

citizen of the United States. 8 C.F.R § 204.11

e If not, determine if Special Immigrant
Juvenile Status for the child (or teen parent)
is appropriate, then issue Order for DFPS to
initiate the process.

e Determine if notice given to appropriate
Consulate.

Review extent of compliance with temporary
orders and service plan and extent to which
progress has been made. Tex. Fam. Code §
263.306(a-1)(3)

Ensure parties and those present have the
opportunity to present evidence and be heard.
Tex. Fam. Code § 263.0021(b)

Determine if child’s caregiver is present and
given opportunity to provide information about
the child. Tex. Fam. Code § 263.0021
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Permanency Hearing Before Final Order Checklist

continued

Statutory

0

If the child has been placed with a relative or
designated caregiver, inform the individual
serving as a placement for the child of the ability
to become a licensed foster parent and apply for
a Permanency Care Assistance agreement. Tex.
Fam. Code § 263.306(c)

Determine whether DFPS is able to place with
relative and note evidence supporting decision.
Tex. Fam. Code § 263.002(b)

Review Permanency Progress

determine:

e Safety and well-being of child and whether
child’s needs, including any medical or
special needs, adequately addressed. Tex.
Fam. Code § 263.306(a-1)(5)(A)

e Continuing necessity and appropriateness
of child’s placement, including for a child
placed outside Texas, whether the placement
continues to be in the child’s best interest.
Tex. Fam. Code § 263.306(a-1)(5(B)

e Appropriateness of the child’s primary and
alternative permanency goals and whether
DFPS has made reasonable efforts to finalize
the permanency plan. Tex. Fam. Code §
263.306(a-1)(5)(C)

o Whether the child has been provided
the opportunity, in a developmentally
appropriate manner, to express opinion about
medical care. Tex. Fam. Code § 263.306(a-1)
(5)(D)

e For achild receiving psychotropic medication,
whether the child has:
o been provided

interventions.

o seen prescribing physician every 90 days
for review. (See Topical Checklist: Medical
and Mental Health Care) Tex. Fam. Code
§ 263.306(a-1)(5)(E)

o Whether child’s education decision-maker
identified, the child’s education needs and
goals identified and addressed, and any
major changes in child’s school performance
or disciplinary events. (See Topical Checklist:
Education) Tex. Fam. Code § 263.306(a-1)(5)
(F)

e For child 14 years of age or older, whether
transition services needed to assist the child
from substitute care to independent living
are available in the child’s community. Tex.
Fam. Code § 263.306(a-1)(5)(G)

Report to

non-pharmacological

[1 Determine

e For achild whose permanency goal is APPLA:
o child’s desired permanency outcome; and
o whether APPLA is the best permanency
plan and, if so, provide compelling reasons
why it continues not to be in the child’s
best interest to:

sreturn home,
*be placed for adoption,
*be placed with a legal guardian, or

*be placed with a fit and willing relative.
Tex. Fam. Code § 263.306(a-1)(5)(H)

o whether DFPS has conducted an
Independent Living Skills (ILS)
assessment under Section 264.121(a-3).
Tex. Fam. Code § 263.306(a-1)(5)(H)(@11)

o whether DFPS has addressed the goals
1dentified in the youth’s permanency plan.
Tex. Fam. Code § 263.306(a-1)(5)(H)(1v)

o for youth 16 years of age or older, whether
DFPS has provided documents required
by Section 264.121(e). Tex. Fam. Code §
263.306(a-1)(5)(H)(v)

o for youth 18 years or older, or has had
disabilities of minority removed, whether
DFPS has provided youth with documents
and information listed in Section
264.121(e-1). Tex. Fam. Code § 263.306(a-
DG)H)(vD)

whether child 1s receiving

appropriate medical care. Tex. Fam. Code §
266.007

Review DFPS efforts to ensure that the child
has regular, ongoing opportunities to engage in
age-appropriate normalcy activities, including
activities not listed in the child’s service plan.
Tex. Fam. Code § 263.306(c)

11 Ask Child’s Attorney Ad Litem if has seen client

and when.

e If AAL has not seen client, determine
whether the AAL has shown good cause for
not meeting with the client. Tex. Fam. Code
§ 107.004(e)

e AAL should be knowledgeable about medical
care and education goals and progress. Tex.
Fam. Code § 107.003(b); Tex. Fam. Code §
107.004(d-2)

e AAL has duty to advise clients 16 and older
of right to seek designation from the court to

serve as own medical consenter. Tex. Fam.
Code § 107.004(b)(3)
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Permanency Hearing Before Final Order Checklist

continued

Court Findings

At the End of the Hearing

[J Return the child to the parent or parents unless, [ Incorporate any changes or modifications to the

with respect to each parent:

e There is a continuing danger to the health
and safety of the child; and

e Returning home is contrary to the welfare of
the child. Tex. Fam. Code § 263.002(c).

e The court may return the child to the parent

under a monitored return. Tex. Fam. Code §
263.002(d).

Determine whether to return the child to child’s
parents if the child’s parents are willing and
able to provide the child with a safe environment

and return is in the child’s best interest. Tex.
Fam. Code § 263.306(a-1)(6)

[J Advise/warn parents and parties that custodial

rights and duties may be subject to restriction
or termination or child not returned unless
parent demonstrates willingness and ability to
provide child with safe environment. Tex. Fam.
Code § 263.006

receive notice, consider resetting hearing to

secure their attendance.

Engage parties with direct questions:

e Do you understand the purpose of this
hearing?

e Do you understand the DFPS permanency
goal for you and your family?

e Were you given the opportunity to discuss or
provide input into this permanency plan?

Engage youth:

e Tell me how you feel about your medical care,
school, grades, and activities.

e Tell me how you're being treated where you
live.

o What do you want for your future?

REASONABLE EFFORTS: Ask direct and

child-specific questions of DFPS about both the

primary goal and the concurrent goal:

e If primary goal is reunification: please
articulate the specific efforts you have made
to reunify Mary Jane with Ms. Smith; please
be specific in describing your actions with
regard to each.

Service Plan into the court order. Tex. Fam.
Code § 263.106

Estimate likely date by which the child may be
returned to and safely maintained in the child’s
home, placed for adoption, or placed in PMC.
Tex. Fam. Code § 263.306(a-1)(7)

Set next Permanency Hearing within 120 days
or sooner, as appropriate. Tex. Fam. Code §
263.305

Announce in open court the dismissal date and
dates of any upcoming hearings. Tex. Fam.
Code § 263.306(a-1)(8)

Best Practices [BP]:

0 If necessary parties, including child, did not

e If concurrent goal is permanent managing
conservatorship to a relative: articulate the
specific efforts you have made to place Mary
Jane with her grandmother, etc.

() If child not moving toward positive permanency,

set timelines and tasks that must be completed
prior to next hearing.
e Set Next Permanency Hearing within 90
instead of 120 days.
For Youth Receiving Transitional Living
Services:
e Youth 14 and older are:
o eligible for family group decision-making
about their future;
o entitled to an independent living skills
assessment
e Youth 16 and older must:
o be enrolled in Preparation for Adult Living

(PAL);
o receive an independent living skills
assessment;

o recelve certain documents as outlined in
Section 264.121(e)
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Permanency Hearing Before Final Order Checklist

continued

Best Practices

e All youth who turn 18 while in foster care

are:

o eligible for extended foster care and trial
independence;

o entitled to referrals to Texas Workforce
Commission; and

o entitled to have certain documents in
their possession before they leave care,
including a driver’s license or identification
card, birth certificate, social security card,
immunization records, proof of enrollment
in Medicaid, and copy of credit report.

[ Ask the following questions:
o What is preventing this child from returning
home today?
e How is my decision specific to this child and
this family?
o Are there cultural issues we need to
understand?

Well-being Issues that may be pertinent at Permanency Hearing

Mental Care and Mental Health

(See Topical Checklist: Medical and Mental
Health Care)

[J Permanency Report must include a summary of
medical care, including:

e Nature of emergency medical care provided
to child and circumstances necessitating
care, include injury or acute illness of child.

e All medical and mental health treatment
child is receiving and child’s progress with
treatment.

o includes mental health, physical health,
dental, eye exams, immunizations, and
any physical mental health illnesses and
treatments.

e Any medication prescribed for child,
condition, diagnosis, and symptoms for
which medication was prescribed and child’s
progress with medication.

e Degree to which child or foster care provider
complied or failed to comply with any plan of
medical treatment for child.

e Any adverse reaction to or side effects of any
medical treatment provided to child.

e Any specific medical condition of child
diagnosed or for which tests are being
conducted to make diagnosis.

e Any activity child should avoid or engage in
that might affect effectiveness of treatment,
including physical activities, other
medications, and diet.

e Other info required by DFPS or rule of court.
Tex. Fam. Code § 266.007

Education and Educational Decisions

(See Topical Checklist: Education)

0 Child enrolled in school and in appropriate
grade.

[0 Child remains in current school, regardless of
placement changes.

If change in school required due to placement

change, determine:

o Where child wants to attend school

o Whether transportation is available

e Whether change can be coordinated with
grading and testing periods

o Whether records and credits transferred

[ If too young for school (0-3 years), child assessed
for developmental milestones through ECI; if
0-5, child enrolled in Early Head Start, Head
Start, or Pre-Kindergarten.

[l Educational Decision-maker identified on Form
2085-E. Tex. Fam. Code § 263.004

71 School supports and disciplinary issues
addressed, including signed form prohibiting
corporal punishment.

[1 Child involved in extracurricular activities.

[1 As needed, child evaluated for and receiving
special education services.

71 Child, age 14 or older has postsecondary
education plan.
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Final Hearing Checklist

for non-jury trial

Statutory

Prior to Hearing, review court file to determine:

(1 Legal relief sought by parties properly plead.
Tex. Fam. Code § 102.003; Tex. Fam. Code §
102.008

[J Ensure compliance with the Indian Child
Welfare Act, if applicable. 25 U.S.C. § 1912

(1 Notice provided to parties within 45 days of
setting for trial. Tex. R. Civ. P. 245

(1 All parties have been served. Tex. Fam. Code §
102.009

At the Hearing:

[ Recite appearances of all parties present at the o the parental abilities of the individuals
hearing. seeking custody

o the programs available to assist those
individuals to promote the best interest of

) i . the child

"/ Rule on any pending pretrial motions. o the plans for the child by these individuals

[0 Opening Statements, unless waived. or by the agency seeking custody

o the stability of the home or proposed
placement

o the acts or omissions of the parent which
may indicate that the existing parent-
child relationship is not a proper one

o any excuse for the acts or omissions of the
parent. Holley v. Adams, 544 S.W.2d 367
(Tex. 1976)

[ Closing arguments, unless waived

Court Findings

At the End of the Hearing:

[0 Take announcements regarding readiness to
proceed to trial.

[J Evidence
e See Grounds for Termination Checklist
e Best Interest Factors to Consider:
o the desires of the child
o the emotional and physical needs of the
child now and in the future
o the emotional and physical danger to the
child now and in the future

e Appointment of parent would not be in
the child’s best interest because it would
significantly impair the child’s physical

[ Determine if evidence meets burden of proof to
support pleadings:
e For Termination of Parental Rights: Clear

and Convincing Evidence, specified as to each
ground alleged, as well as to that parent, and
as to Best Interest of child. Tex. Fam. Code §
101.007; Tex. Fam. Code § 161.001(b)(1) and
(2); Tex. Fam. Code § 161.206(a-1)

health or emotional development; and
It would not be in the child’s best interest
to appoint a relative of the child or another

person as the managing conservator. Tex.
Fam. Code § 263.404(a)

O If termination is NOT ordered and DFPS is
awarded managing conservatorship, consider
whether:

e The child will turn 18 in not less than 3 years;

e The child is at least 12 years old or has
continuously expressed a strong desire
against being adopted; and

e The needs and desires of the child. Tex. Fam.
Code § 263.404(b)

e For Conservatorship: Preponderance of the
Evidence. Tex. Fam. Code § 105.005

e For ICWA: Beyond a Reasonable Doubt. 25
U.S.C. § 1912(f)

[ If termination is ordered, appoint a managing
conservator (DFPS or other suitable individual).
Tex. Fam. Code § 161.207

O If termination is NOT ordered and DFPS is
awarded managing conservatorship, find that:
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Final Hearing Checklist

continued

Court Findings

At the End of the Hearing continued

(1 Advise parties of their right to appeal. Tex. [1 Continue appointment of child’s attorney ad
Fam. Code § 263.405 litem (AAL), or guardian ad litem (GAL), or

'] Set Permanency Hearing After Final Order attorney in the dual role as long as the child is
for 90 days if PMC granted to DFPS with in the conservatorship of DFPS. Tex. Fam. Code

termination. Tex. Fam. Code § 263.501(b) §107.016

(1 Set Permanency Hearing After Final Order
for no later than 180 days if PMC granted to
DFPS without termination. Tex. Fam. Code §
263.501(a)

Best Practices

71 Remind Parent Attorney of appellate duties.

(1 Set initial placement review hearings sooner
than statutorily required to ensure progress
toward the child’s permanency goal.
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Termination Grounds Checklist

Statutory

Involuntary Termination of the Parent-

Child Relationship

Tex. Fam. Code § 161.001

[ In this section, “born addicted to alcohol or a
controlled substance” means a child:

e Who is born to a mother who during the
pregnancy used a controlled substance, as
defined by Tex. Health & Safety Code Chapter
481, other than a controlled substance legally
obtained by prescription, or alcohol; and

e Who, after birth as a result of the mother’s
use of the controlled substance or alcohol:

o

o

experiences observable withdrawal from
the alcohol or controlled substance;
exhibits observable or harmful effects
in the child’s physical appearance or
functioning; or

exhibits the demonstrable presence of
alcohol or a controlled substance in the
child’s bodily fluids. Tex. Fam. Code §
161.001(a)

[l The court may order termination of the parent-
child relationship if the court finds by clear and
convincing evidence:

e That the parent has:

o

o

o

voluntarily left the child alone or in the
possession of another not the parent and
expressed an intent not to return; Tex.
Fam. Code § 161.001(b)(1)(A)

voluntarily left the child alone or in the
possession of another not the parent
without expressing an intent to return,
without providing for the adequate support
of the child, and remained away for a
period of at least three months; Tex. Fam.
Code § 161.001(b)(1) (B)

voluntarily left the child alone or in the
possession of another without providing
adequate support of the child and remained
away for a period of at least six months;
Tex. Fam. Code § 161.001(b)(1)(C)

knowingly placed or knowingly allowed
the child to remain in conditions or
surroundings which endanger the physical

or emotional well-being of the child; Tex.
Fam. Code § 161.001(b)(1)(D)

engaged in conduct or knowingly placed the
child with persons who engaged in conduct
which endangers the physical or emotional
well-being of the child; Tex. Fam. Code §
161.001(b)(1)(E)

failed to support the child in accordance
with the parent’s ability during a period of
one year ending within six months of the
date of the filing of the petition; Tex. Fam.
Code § 161.001(b)(1)(F)

abandoned the child without identifying
the child or furnishing means of
identification, and the child’s identity
cannot be ascertained by the exercise of
reasonable diligence; Tex. Fam. Code §
161.001(b)(1)(G)

voluntarily, and with knowledge of the
pregnancy, abandoned the mother of
the child beginning at a time during her
pregnancy with the child and continuing
through the birth, failed to provide
adequate support or medical care for the
mother during the period of abandonment
before the birth of the child, and remained
apart from the child or failed to support
the child since the birth; Tex. Fam. Code §
161.001(b)(1)(H)

contumaciously refused to submit to a
reasonable and lawful order of a court under
Tex. Fam. Code Chapter 261 Subchapter
D; Tex. Fam. Code § 161.001(b)(1)(I)
been the major cause of: Tex. Fam. Code §
161.001(b)(1)(dJ)
sthe failure of the child to be enrolled in
school as required by the Education Code;
or
sthe child’s absence from the child’s home
without the consent of the parents or
guardian for a substantial length of time
or without the intent to return; Tex. Fam.
Code § 161.001(b)(1)(J)
executed before or after the suit is filed
an unrevoked or irrevocable affidavit
of relinquishment of parental rights as
provided by Tex. Fam. Code Chapter 161;
Tex. Fam. Code § 161.001(b)(1)(K)
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Termination Grounds Checklist

continued
Statutory

o been convicted or has been placed on 161.001(D) or Tex. Fam. Code § 161.001(E)

community supervision, including deferred
adjudication community supervision, for
being criminally responsible for the death
or serious injury of a child under the
following sections of the Penal Code, or
under a law of another jurisdiction that
contains elements that are substantially
similar to the elements of an offense under
one of the following Penal Code sections, or
adjudicated under Tex. Fam. Code Title 3
for conduct that caused the death or serious
injury of a child and that would constitute
a violation of one of the following Penal
Code sections:

*Tex. Penal Code § 19.02 (murder);

*Tex. Penal Code § 19.03 (capital murder);
*Tex. Penal Code § 19.04 (manslaughter);
*Tex. Penal Code § 21.11 (indecency with
a child);

=Tex. Penal Code § 22.01 (assault);

*Tex. Penal Code § 22.011 (sexual assault);
*Tex. Penal Code § 22.02 (aggravated
assault);

*Tex. Penal Code § 22.021 (aggravated
sexual assault);

*Tex. Penal Code § 22.04 (injury to a child,
elderly individual, or disabled individual);
*Tex. Penal Code § 22.041 (abandoning or
endangering child);

*Tex. Penal Code § 25.02 (prohibited
sexual conduct);

*Tex. Penal Code § 43.25 (sexual
performance by a child);

*Tex. Penal Code § 43.26 (possession or
promotion of child pornography);

*Tex. Penal Code § 21.02 (continuous
sexual abuse of young child or disabled
person);

*Tex. Penal Code § 20A.02(a)(7) or Tex.
Penal Code § 20A.02(a)(8) (trafficking of
persons); and

*Tex. Penal Code § 43.05(a)(2) (compelling
prostitution); Tex. Fam. Code § 161.001(b)
(ML)

*had his or her parent-child relationship
terminated with respect to another child
based on a finding that the parent’s conduct
was in violation of Tex. Fam. Code §

or substantially equivalent provisions of
the law of another state; Tex. Fam. Code
§ 161.001(b)(1)(M). To proceed under
this ground, the petition for termination
must filed before the first anniversary of
the date DFPS was granted managing
conservatorship in a case where the parent’s
rights were terminated based on a D or E
finding. Tex. Fam. Code § 161.001(d-1)
constructively abandoned the child who
has been in the permanent or temporary
managing conservatorship of  the
Department of Family and Protective
Services for not less than six months, and:
*the department has made reasonable
efforts to return the child to the parent;
*the parent has not regularly visited or
maintained significant contact with the
child; and

*the parent has demonstrated an
inability to provide the child with a safe
environment; Tex. Fam. Code § 161.001(b)
(L(N)

failed to comply with the provisions of a
court order that specifically established the
actions necessary for the parent to obtain
the return of the child who has been in
the permanent or temporary managing
conservatorship of the Department of
Family and Protective Services for not less
than nine months as a result of the child’s
removal from the parent under Tex. Fam.
Code Chapter 262 for the abuse or neglect
of the child; Tex. Fam. Code § 161.001(b)
(1)(0)

used a controlled substance, as defined by
Tex. Health & Safety Code Chapter 481, in
a manner that endangered the health or
safety of the child, and:

»failed to complete a court-ordered
substance abuse treatment program; or
safter completion of a court-ordered
substance abuse treatment program,
continued to abuse a controlled substance;
Tex. Fam. Code § 161.001(b)(1)(P)
knowingly engaged in criminal conduct
that has resulted in the parent’s:
sconviction of an offense; and
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Termination Grounds Checklist

continued

Statutory

o

o

sconfinement or imprisonment and
inability to care for the child for not less
than two years from the date of filing the
petition; Tex. Fam. Code § 161.001(b)
(1)(Q)been the cause of the child being
born addicted to alcohol or a controlled
substance, other than a controlled
substance legally obtained by prescription;
Tex. Fam. Code § 161.001(b)(1)(R)
voluntarily delivered the child to a
designated emergency infant care provider
under Tex. Fam. Code § 262.302 without
expressing an intent to return for the child;
or Tex. Fam. Code § 161.001(b)(1)(S)

been convicted of:

sthe murder of the other parent of the
child under Tex. Penal Code § 19.02 or
Tex. Penal Code § 19.03, or under a law
of another state, federal law, the law of a
foreign country, or the Uniform Code of
Military Justice that contains elements
that are substantially similar to the
elements of an offense under Tex. Penal
Code § 19.02 or Tex. Penal Code § 19.03;
scriminal attempt under Tex. Penal Code
§ 15.01, or under a law of another state,
federal law, the law of a foreign country, or
the Uniform Code of Military Justice that
contains elements that are substantially
similar to the elements of an offense
under Tex. Penal Code § 15.01, to commit
the offense described by Tex. Fam. Code §
161.001(b)(1)(T)(1);

scriminal solicitation under Tex. Penal
Code § 15.03, or under a law of another
state, federal law, the law of a foreign
country, or the Uniform Code of Military
Justice that contains elements that are
substantially similar to the elements of an
offense under Tex. Penal Code § 15.03, of
the offense described by Tex. Fam. Code §
161.001(b)(1)(T)(1); or

*the sexual assault of the other parent
of the child under Texas Penal Code §§
22.011 or 22.021, or under a law of another
state, federal law, or the uniform Code of
Military Justice that contains elements
that are substantially similar to the
elements of an offense under Tex. Penal

Code § 22.011 or Tex. Penal Code § 22.021;
Tex. Fam. Code § 161.001(b)(1)(T); or
o been placed on community supervision,
including deferred adjudication community
supervision, or another functionally
equivalent form of community supervisionor
probation, for being criminally responsible
for the sexual assault of the other parent of
the child under Tex. Penal Code § 22.011 or
Tex. Penal Code § 22.021 or under a law of
another state, federal law, or the Uniform
Code of Military Justice that contains
elements that are substantially similar to
the elements of an offense under Tex. Penal
Code § 22.011 or Tex. Penal Code § 22.021.
Tex. Fam. Code § 161.001(b)(1)(U); and
that termination is in the best interest of the
child. Tex. Fam. Code § 161.001(b)(2)

Prohibited Findings

[J Evidence of one or more of the following does
not constitute clear and convincing evidence
sufficient for a court to make a finding under Tex.
Fam. Code § 161.001(b) and order termination of
the parent-child relationship. Evidence that the
parent:

Homeschooled the child;

Is economically disadvantaged;

Has been charged with a

misdemeanor offense other than:

o an offense under Tex. Penal Code Title 5;

o an offense under Tex. Penal Code Title 6; or

o an offense that involves family violence, as
defined by Tex. Fam. Code § 71.004;

Provided or administered low-THC cannabis

to a child for whom the low-THC cannabis

was prescribed under Tex. Occ. Code Chapter

169; or

Declined immunization for the child for

reasons of conscience, including a religious

belief’;

Allowed a child to engage in independent

activities;

Sought a second opinion for a child’s medical

care or transferred a child’s medical care to

a new provider or facility. Tex. Fam. Code §
161.001(c)

nonviolent
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Termination Grounds Checklist

continued

Statutory

[J This section does not prohibit the Department
of Family and Protective Services from offering
evidence described by Subsection (c) as part
of an action to terminate the parent-child
relationship under this subchapter. Tex. Fam.
Code § 161.001(e)

Defense to “O” Grounds

[J A court may not order termination under Tex.
Fam. Code § 161.001(b)(1)(O) based on the
failure by the parent to comply with a specific
provision of a court order if a parent proves by a
preponderance of evidence that:

e The parent was unable to comply with specific
provisions of the court order; and

e The parent made a good faith effort to comply
with the order and the failure to comply with
the order is not attributable to any fault of the
parent. Tex. Fam. Code § 161.001(b)(1)(d)

Termination of an Alleged Biological
Father

Tex. Fam. Code § 161.002

[J Except as otherwise provided by this section,
the procedural and substantive standards for
termination of parental rights apply to the
termination of the rights of an alleged father.
Tex. Fam. Code § 161.002(a)

[l The rights of an alleged father may be terminated
if:

e After being served with citation, he does
not respond by timely filing an admission
of paternity or a counterclaim for paternity
under Tex. Fam. Code Chapter 160; Tex. Fam.
Code § 161.002(b)(1)

e The child is over one year of age at the time
the petition for termination of the parent-
child relationship or for adoption is filed, he
has not registered with the paternity registry
under Tex. Fam. Code Chapter 160, and after
the exercise of due diligence by the petitioner:
o his identity and location are unknown; or
o his identity is known but he cannot be

located; Tex. Fam. Code § 161.002(b)(2)

e The child is under one year of age at the time
the petition for termination of the parent-
child relationship or for adoption 1is filed
and he has not registered with the paternity
registry under Tex. Fam. Code Chapter 160;
or Tex. Fam. Code § 161.002(b)(3);

e He has registered with the paternity registry
under Tex. Fam. Code Chapter 160, but
the petitioner’s attempt to personally serve
citation at the address provided to the registry
and at any other address for the alleged
father known by the petitioner has been
unsuccessful, despite the due diligence of the
petitioner. Tex. Fam. Code § 161.002(b)(4)

[0 The termination of the rights of an alleged
father under Tex. Fam. Code § 161.002(b)(2)
or Tex. Fam. Code § 161.002(3) rendered on or
after January 1, 2008, does not require personal
service of citation or citation by publication on
the alleged father, and there is no requirement
to identify or locate an alleged father who has
not registered with the paternity registry under
Tex. Fam. Code Chapter 160. Tex. Fam. Code §
161.002(c-1)

1 The termination of rights of an alleged father
under Tex. Fam. Code § 161.002(b)(4) does not
require service of citation by publication on the
alleged father. Tex. Fam. Code § 161.002(d)

[ The court shall not render an order terminating
parental rights under Tex. Fam. Code §
161.002(b)(2) or Tex. Fam. Code § 161.002(3)
unless the court receives evidence of a certificate
of the results of a search of the paternity registry
under Tex. Fam. Code Chapter 160 from the
vital statistics unit indicating that no man has
registered the intent to claim paternity. Tex.
Fam. Code § 161.002(e)

[ The court shall not render an order terminating
parental rights under Tex. Fam. Code §
161.002(b)(4) unless the court, after reviewing
the petitioner’s sworn affidavit describing the
petitioner’s effort to obtain personal service of
citation on the alleged father and considering any
evidence submitted by the attorney ad litem for
the alleged father, has found that the petitioner
exercised due diligence in attempting to obtain
service on the alleged father. The order shall
contain specific findings regarding the exercise
of due diligence of the petitioner. Tex. Fam. Code
§ 161.002(f)
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Termination Grounds Checklist

continued

Statutory

After Denial of Prior Petition to Terminate
Tex. Fam. Code § 161.004

[l The court may terminate the parent-child
relationship after rendition of an order that

Involuntary Termination: Inability to
Care for Child

Tex. Fam. Code § 161.003

[l The court may order termination of the parent-

child relationship in a suit filed by DFPS if the

court finds that:

e The parent has a mental or emotional illness
or a mental deficiency that renders the parent
unable to provide for the physical, emotional,
and mental needs of the child;

e The illness or deficiency, in all reasonable
probability, proved by clear and convincing
evidence, will continue to render the parent
unable to provide for the child’s needs until
the 18th birthday of the child;

e DFPS has been the temporary or sole
managing conservator of the child of the
parent for at least six months preceding the
date of the hearing on the termination held in
accordance with Tex. Fam. Code § 161.003(c);

e DFPS has made reasonable efforts to return
the child to the parent; and

e The termination is in the best interest of the
child. Tex. Fam. Code § 161.003(a)

Immediately after the filing of a suit under this
section, the court shall appoint an attorney ad
litem to represent the interests of the parent
against whom the suit is brought. Tex. Fam.
Code § 161.003(b)

[0 A hearing on the termination may not be held

earlier than 180 days after the date on which
the suit was filed. Tex. Fam. Code § 161.003(c)

[l An attorney appointed under Tex. Fam. Code

§ 161.003(b) shall represent the parent for the
duration of the suit unless the parent, with
the permission of the court, retains another
attorney. Tex. Fam. Code § 161.003(d)

previously denied termination of the parent-

child relationship if:

e The petition under Tex. Fam. Code § 161.004
1s filed after the date the order denying
termination was rendered,

e The circumstances of the child, parent,
sole managing conservator, possessory
conservator, or other party affected by the
order denying termination have materially
and substantially changed since the date
that the order was rendered;

e The parent committed an act listed under
Tex. Fam. Code § 161.001 before the date the
order denying termination was rendered; and

e Termination is in the best interest of the
child. Tex. Fam. Code § 161.004(a)

(1 At a hearing under this section, the court may

consider evidence presented at a previous
hearing in a suit for termination of the parent-
child relationship of the parent with respect to
the same child. Tex. Fam. Code § 161.004(b)

Best Interest Factors to Consider

Holley v. Adams, 544 S.W.2d 367 (Tex. 1976)

e The desires of the child;

e The emotional and physical needs of the child
now and in the future;

e The emotional and physical danger to the
child now and in the future;

e The parental abilities of the individuals
seeking custody;
e The programs available to assist those

individuals to promote the best interest of
the child; and

o The plans for the child by these individual or
the agency seeking custody.
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Permanency Hearing After Final Order Checklist

15 Minutes; up to 25 suggested best practice

Statutory

Prior to the Hearing, review the court file to determine:

[]

If parental rights terminated, ensure first
Permanency Hearing After Final Order set
within 90 days of final order date. Tex. Fam.
Code § 263.501(b)

If parental rights not terminated, ensure first
Permanency Hearing After Final Order set
within 6 months of final order date. Tex. Fam.
Code § 263.501(a)

Persons entitled to notice given at least 10 days’
notice of hearing, including children 10 years
and older. Tex. Fam. Code § 263.0021

At the Hearing:

[

Identify those present, note those not present,
and swear witnesses. Tex. Fam. Code § 102.009;
Tex. Fam. Code § 263.5031

Ensure child in attendance in person or by

videoconference or phone unless specifically

excused.

e Youth in Texas Juvenile Justice Department
(TJJD) may attend in person or by telephone
or videoconference. Tex. Fam. Code § 263.302

Review DFPS efforts to provide notice under
Tex. Fam. Code § 263.0021. Tex. Fam. Code §
263.5031(2)

Review the Permanency Progress Report to

determine:

e Child’s safety and well-being and whether
child’s needs, including any medical or special
needs, are being adequately addressed. Tex.
Fam. Code § 263.5031(3)(A)

e Whether DFPS placed child with a relative
or other designated caregiver and the
continuing necessity and appropriateness
of child’s placement, including with respect
to child placed outside of state, whether the
placement continues to be in the child’s best
interest. Tex. Fam. Code § 263.5031(3)(B)

e If the child is placed in institutional care,
whether efforts have been made to ensure
that the child is placed in the least restrictive
environment consistent with the child’s best
interest and special needs. Tex. Fam. Code §
263.5031(3)(C)

e The appropriateness of the primary and
alternative permanency goals for the child,

[0 Whether DFPS Permanency Progress Report

filed at least 10 days before hearing pursuant to
Tex. Fam. Code § 263.502(a), and, in addition to
elements required by Tex. Fam. Code § 253.502,
includes:

e Summary of Medical Care. Tex. Fam. Code
§ 266.007

The court file includes:

e Notification regarding consent for medical
care. Tex. Fam. Code § 266.004

e Form 2085-E identifying Education Decision-
maker. Tex. Fam. Code § 263.004

whether DFPS has made reasonable efforts

to finalize the permanency plan, including

concurrent permanency goals, in effect for
the child and whether:

o DFPS exercised due diligence in
attempting to place the child for adoption
if parental rights are terminated and the
child is eligible for adoption; or

o APPLA, including appointing a relative as
PMC or returning the child to a parent, is
appropriate for the child. Tex. Fam. Code
§ 263.5031(1)(D)

e For achild whose permanency goal is APPLA:

o the desired permanency outcome for the
child; and

o whether, as of the hearing date, APPLA
is the best permanency plan for the child
and, if so, provide compelling reasons why
it continues to not be in the child’s best
interest to:

sreturn home,

*be placed for adoption,

*be placed with a legal guardian, or

*be placed with a fit and willing relative.
Tex. Fam. Code § 263.5031(1)(E)

o whether DFPS has conducted an
Independent Living Skills (ILS)
assessment under Section 264.121(a-3).
Tex. Fam. Code § 263.5031(3)(E)(111)

o whether DFPS has addressed the goals
identified in the youth’s permanency plan.
Tex. Fam. Code § 263.5031(3)(E)(1v)
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Permanency Hearing After Final Order Checklist

continued

Statutory

o for youth 16 years of age or older, whether
DFPS has provided documents required
by Section 264.121(e). Tex. Fam. Code §
263.5031(3)(E)(v)

o for youth 18 years or older, or has had
disabilities of minority removed, whether
DFPS has provided youth with documents
and information listed in Section 264.121(e-
1). Tex. Fam. Code § 263.5031(3)(E)(vi)

e Ifthechildis 14 or older, whether services that
are needed to assist the child in transitioning
from substitute care to independent living are
available in the child’s community. Tex. Fam.
Code § 263.5031(1)(F)

e Whether the child is receiving appropriate
medical care and has been provided the
opportunity, in a developmentally appropriate
manner, to express the child’s opinion on
any medical care provided. Tex. Fam. Code §
263.5031(1)(G)

e For a child receiving psychotropic medication,
whether the child:

o has been provided appropriate non-
pharmacological interventions, therapies,
or strategies to meet the child’s needs; or

o has been seen by the prescribing physician,
physician assistant, or advanced practice
nurse at least once every 90 days. Tex.
Fam. Code § 263.5031(1)(H) (See Topical
Checklist: Medical and Mental Health
Care)

e Whether an Education Decision-maker for the
child has been identified, the child’s education
needs and goals have been identified and
addressed, and there are major changes in
the child’s school performance or there have
been serious disciplinary events. Tex. Fam.
Code § 263.5031(1)(I) (See Topical Checklist:
Education)

e For a child for whom DFPS has been named
MC in a final order that does not include
termination of parental rights, whether to
order DFPS to provide services to a parent for
not more than 6 months after the date of the
permanency hearing if:

o the child has not been placed with a
relative or other individual, including a
foster parent, who is seeking PMC of the
child; and

o the court determines that further efforts at
reunification with a parent are:

*in the best interest of the child; and

slikely to result in the child’s safe return to
the parent. Tex. Fam. Code § 263.5031(1)
(J)

e Whether DFPS has identified a family or
other caring adult who has made a permanent
commitment to the child. Tex. Fam. Code §
263.5031(1)(K)

e Review DFPS’s efforts to ensure the child has
regular, ongoing opportunities to engage in
age-appropriate normalcy activities, including
activities not listed in the child’s service plan.
Tex. Fam. Code § 263.5031(b)

Determine whether the child has had the
opportunity to provide information about
relative or designated caregivers. Tex. Fam.
Code § 263.5031(4)(B)

Determine whether child is citizen of the United

States.

e If not, determine if Special Immigrant
Juvenile Status (SIJS) for the child (or teen
parent) is appropriate, and issue order for
DFPS to initiate the process.

e Determine if notice given to appropriate
Consulate. 8 C.F.R. § 204.11

Determine if child’s caregiver is present and
given opportunity to provide information about
the child. Tex. Fam. Code § 263.0021(f)

If the child has been placed with a relative or
designated caregiver, inform the individual
serving as a placement for the child of the ability
to become a licensed foster parent and apply for a
Permanency Care Assistance (PCA) agreement.
Tex. Fam. Code § 263.5031(3)

Ensure those present have the opportunity to
present evidence and be heard. Tex. Fam. Code
§ 263.0021(b)

Confer with child, if age 4 or older, in
developmentally appropriate manner regarding
child’s permanency plan. Tex. Fam. Code §
263.302

Determine if the child is receiving appropriate
medical care and has been provided the
opportunity to express his/her opinion about
medical care. Tex. Fam. Code § 266.007
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Permanency Hearing After Final Order Checklist

continued

Statutory

[ Review DFPS efforts to ensure that the child
has regular, ongoing opportunities to engage in
age-appropriate normalcy activities, including
activities not listed in the child’s service plan.
Tex. Fam. Code § 263.503(c)

71 Ask Child’s Attorney Ad Litem if has seen client
and when.

e If AAL has not seen client, determine

whether the AAL has shown good cause for

not meeting with the client. Tex. Fam. Code
§ 107.004(e)

e AAL should also be knowledgeable about
medical care and education goals and
progress. Tex. Fam. Code § 107.003(b); Tex.
Fam. Code § 107.004(d-2)

o AAL has duty to advise clients 16 and older
of right to seek designation from the court to

serve as own medical consenter. Tex. Fam.
Code § 107.004(b)(3)

Court Findings
At the End of the Hearing:

(1 Ensure FINDINGS and issue court order which
comports with determinations made pursuant
to Tex. Fam. Code § 263.5031.

Best Practices

(1 Set next Permanency Hearing After Final Order
no later than 180 days from date of present
hearing. Tex. Fam. Code § 263.501(a)

(1 If necessary parties, including child, did not
receive notice, consider resetting hearing to
secure their attendance.

[0 Engage youth.
e Tell me how you feel about your medical care,
school, grades, and activities.
e Tell me how youre being treated in your
placement.
e What do you want for your future?

[1 Engage caregivers with direct questions.
e Do you understand the purpose of this
hearing?
e Do you understand the DFPS permanency
goal for the child(ren)?
o Were you given the opportunity to discuss or
provide input into this permanency plan?

00 REASONABLE EFFORTS: Ask direct and
child-specific questions of DFPS about both the
primary goal and the concurrent goal.

e If primary goal is adoption: please articulate
the specific efforts you have made to find
an adoptive home for Mary Jane; please be
specific in describing your actions with regard
to each.

e If concurrent goal is permanent managing
conservatorship to a relative: articulate the
specific efforts you have made to place Mary
Jane with her grandmother, etc.

[ Set Next Hearing within 90 or 120 days instead
of 180 days.

(1 For

Youth Receiving Transitional Living

Services:

e Youth 14 and older are eligible for family
group decision-making about their future;

e Youth 16 and older must be enrolled in
Preparation for Adult Living (PAL); and

e All youth who will turn 18 while in foster
care are:

o

o

Discuss eligibility for extended foster care
and trial independence;

Ensure referrals to Texas Workforce
Commission; and

Ensure certain documents in their
possession before they leave care, including
a driver’s license or identification card,
birth certificate, social security card,
immunization records, proof of enrollment
in Medicaid, and copy of credit report.
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Permanency Hearing After Final Order Checklist

continued

Best Practices

[ Determine if child has been advised of eligibility = [ Ask the following questions:

for Family Group Decision-Making or Circles of o What is preventing this child from achieving
Support in regard to their future. positive permanency?
[ Determine if child has been enrolled in PAL ® How is my decision specific to this child and
or provided transitional services after 14th this family? .
birthday. o Are there cultural issues we need to
understand?

Well-being Issues that may be pertinent at Permanency Hearing After Final Order

Medical Care and Mental Health: o any activity child should avoid or engage
in that might affect effectiveness of
treatment, including physical activities,
other medications, and diet; and

o other info required by DFPS or rule of
court.

[l Permanency Progress Report must include a
summary of medical care, including:

e Nature of emergency medical care provided
to child and circumstances necessitating
care, include injury or acute illness of child.

e All medical and mental health treatment Education and Educational Decisions:
child receiving and child’s progress with
treatment.

e This would include mental health exams,
physical health exams, immunizations,
dental and eye exams, and any physical

Child enrolled in school and in appropriate
grade.

[ Child remains in current school, regardless of
placement changes.

mental health illnesses and treatments. ] If change in school required due to placement
e Any medication prescribed for child, change, determine:

COD_dlthIl, .dla.gnos1s, and symptoms for e Where child wants to attend school;

which medication was prescribed and child’s e Whether transportation is available;

progress with medication. o e Whether change can be coordinated with
e For child receiving psychotropic medication: grading and testing periods; and

o any psychosocial therapies, behavior e Whether records and credits transferred.

strategies, or other non-pharmacological
Iinterventions provided to child;

o dates since previous hearing of any office
visits child has had with prescribing

[ Iftooyoung for school (0-3 years), child assessed
for developmental milestones through ECI; if
0-5, child enrolled in Early Head Start, Head

physician, physician assistant, or Start, or Pre-Kindergarten.
advanced practice nurse; ] Educational Decision-maker identified on
o degree to which child or foster care Form 2085-E. Tex. Fam. Code § 263.004

provider complied or failed to comply with
any plan of medical treatment for child;
o any adverse reaction to or side effects of
any medical treatment provided to child;
o any specific medical condition of child
diagnosed or for which tests are being
conducted to make diagnosis;

1 School supports and disciplinary issues
addressed, including signed form prohibiting
corporal punishment.
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De Novo Hearing Checklist

71 Notice of right to de novo hearing was given to [ De novo request specifies issues to be presented.

all parties by:

e Oral statement in open court;

e Posting in or outside courtroom of referring
court; or

e As directed by referring court. Tex. Fam.
Code § 201.012

Notice of substance of associate judge’s report,

including proposed order, was provided:

e In open court, by an oral statement or a
copy of the associate judge’s written report,
including any proposed order;

e By certified mail, return receipt requested; or

o By facsimile transmission. Tex. Fam. Code §
201.011(c)

[} Associate judge signed and dated report,
including any proposed order, and all other
papers related to the case sent to the referring
court. Tex. Fam. Code § 201.011(e)

Party filed request with referring court and

clerk of referring court not later than 3rd

working day after receiving notice of:

e The substance of the associate judge’s report
as provided by Tex. Fam. Code § 261.011; or

e The rendering of the temporary order, if the
request concerns a temporary order rendered
by the associate judge under Tex. Fam.
Code § 201.007(a)(14)(C). Tex. Fam. Code §
201.015(a)

Tex. Fam. Code § 201.015(b)

If additional request for de novo hearing was
filed by any other party, it was filed not later
than the 3rd working day after date the initial
request was filed. Tex. Fam. Code § 201.015(e)

If the de novo request follows a jury trial, party
requesting de novo may not demand a second
jury in a de novo hearing before the referring
court if the associate judge’s proposed order or
judgment resulted from a jury trial. Tex. Fam.
Code § 201.015(1)

Referring court, after notice to parties, shall
hold de novo hearing not later than the 30th day
after the date upon which the initial request for
a de novo hearing was filed with the clerk of the
referring court. Tex. Fam. Code § 201.015(f)

During the de novo hearing before the referring

court:

e The parties may present witnesses on the
issues specified in the request for the de novo
hearing;

e The referring court may consider the record
from the hearing before the associate judge,
including the charge to and verdict returned
by a jury. Tex. Fam. Code § 201.015(c)

Best Practices for Referring Courts

[0 Determine whether attorney files de novo
request concurrently with motion to withdraw.

[0 Determine whether delay of de novo hearing
impacts permanency of children the subject of
the lawsuit.

0 If unable to hear within 30 days, consider
requesting a visiting judge to preside over the
de novo hearing.

Best Practices for Associate Judges

0 Inquire about status of de novo hearing at every
statutorily mandated hearing pursuant to Tex.
Fam. Code Chapter 263.

(1 Follow up with referring court to determine if
de novo hearing held.
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Foster Care & Education Judicial Checklist

School Readiness

[0 Children ages 0-3 assessed for Early Childhood Intervention (ECI) services. 34 C.F.R. Part 303

[0 Children ages 0-5 enrolled in Early Head Start, Head Start, or Pre-Kindergarten. 45 C.F.R. § 1305.2;
Tex. Educ. Code § 29.153(b)

School Stability

[1 Child remains enrolled in and has transportation to the school the child attended prior to removal. Tex.
Educ. Code § 25.001(a)

71 Child remains in the school where the child is currently enrolled unless it is not in their best interest,
regardless of additional placement changes. Tex. Educ. Code § 25.001(g); Tex. Educ. Code §25.001(g-1)

1 School changes occur at the end of grading periods. (BP)

1 School changes do not conflict with standardized testing or final exams. (BP)

Education Decision-Making

[0 DFPS has conservatorship and designated an Education Decision-Maker (EDM). Tex. Fam. Code §
153.371

[ Parent retains or other person given specific education-related rights as appropriate. Tex. Fam. Code
§ 153.371

[0 DFPS provided EDM Form 2085-E to child’s school and information regarding the EDM filed with
court. Tex. Fam. Code § 263.004

[1 Surrogate parent appointed to make decisions regarding special education if a foster parent is unwilling
or unable to fulfill that role. Tex. Fam. Code § 263.0025

School Enrollment

(1 Child must attend their current school or be enrolled in a new school within three school days. Tex.
Fam. Code § 264.115

[l Education record or credit transfer issues addressed by court as necessary. Tex. Educ. Code § 25.007(b)

School Placement and School Success

Tex. Fam. Code § 263.306; Tex. Fam. Code § 263.5031

[0 What does the child say about school and where wants to attend?

[ Child in an appropriate school.

[ Child progressing academically and on grade level.

[1 Additional school supports addressed as needed.

[ Child involved in extracurricular activities.

[ Discipline issues addressed (truancy, suspension, expulsion, restraints).

1 Caregiver signed annual form to prohibit corporal punishment at school. Tex. Educ. Code § 37.0011

Post-Secondary Education
Tex. Fam. Code § 263.306; Tex. Fam. Code § 263.5031

(1 If the youth is at least grade 9, personal graduation plan created and graduation endorsement chosen
(this is in addition to the Foundation High School Program in STEM, Business & Industry, Public
Services, Arts & Humanities, or Multi-Disciplinary Studies). Tex. Educ. Code § 28.025

(BP) denotes a Best Practice Updated September 2021



Foster Care and Education Judicial Checklist

continued
Post-Secondary Education

(1 Child has a college or career plan. (BP)

[ Child and his caregivers know about high school graduation requirements and how to prepare and
apply for post-secondary education. 42 U.S.C. § 677; Tex. Educ. Code § 54.366; Tex. Educ. Code §
54.367

Special Education
34 C.F.R. Part 300
[0 If needed, child evaluated for special education services.

[ If eligible:
e Date of child’s last Admission, Review, and Dismissal (ARD) committee meeting.
e Child has Individualized Education Program (IEP) that is current, appropriate, and in force.
e ARD committee meets at least one time annually.
e If child transfers schools, previous IEP implemented or a new IEP is developed and approved by
ARD committee.
e Transition planning coordinated, beginning no later than age 14.
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Indian Child Welfare Act ICWA)

When Does ICWA Apply?

[ In a “child custody proceeding” defined as any action, other than an emergency proceeding, that may
result in a foster care placement, termination of parental rights, pre-adoptive placement or adoptive
placement as defined in 25 U.S.C. § 1903(1); 25 C.F.R. §23.2 and

1 Involving an “Indian child” defined as
e Unmarried, under the age of 18, and a member of an Indian Tribe; or

e Unmarried, under the age of 18, eligible for membership in an Indian Tribe and is the biological
child of a member of a federally recognized Indian Tribe. 25 U.S.C. § 1903(4); 25 C.F.R. §23.2.

Note: Each Tribe determines eligibility for membership or enrollment, not the court. If
ICWA applies, please also refer to NCJFCJ ICWA Checklists.

Notice Requirements
25 U.S.C. § 1912(a); 25 C.F.R. §23.11

[0 The child’s parent, Indian custodian, and Tribe must be notified by registered mail or certified mail,
return receipt requested, with copies to the appropriate BIA Regional Directors. Upon request of a
party, the BIA will make a reasonable attempt to identify and locate the Tribe, parents or Indian
custodian.

[J Finding on the record that timely notice was or was not provided as required.

Best Practice: If not sure, but there is reason to believe the child might be an Indian child,
NOTIFY all of the above and make a finding on the record.

Foster Care or Pre-adoptive Placement Preferences
25 U.S.C. § 1915(a)-(b); 25 C.F.R. §23.131

[0 Child must be placed in the least restrictive setting that most approximates a family, taking into
consideration sibling attachment, allows the Indian child’s special needs (if any) to be met; and is in
reasonable proximity to the Indian child’s home, extended family, or siblings.

[0 Where the Tribe has not established a different order, preference for placement must be given, in
descending order to (1) extended family; (2) a foster home approved by the Tribe; (3) an Indian foster
home licensed or approved by an authorized non-Indian licensing authority; or (4) an institution for
children approved by an Indian Tribe or operated by an Indian organization which has a program
suitable to meet the child’s needs.

[J The court must, where appropriate, also consider the preference of the Indian child or the Indian
child’s parent.

[ If any party asserts that there is good cause not to follow the placement preferences, the reasons for
that belief or assertion must be stated orally on the record or provided in writing to the parties and the
court. The party seeking departure from the placement preferences should bear the burden of proving
by clear and convincing evidence that there is “good cause” to depart from the placement preferences.
A court’s determination of good cause to depart from the placement preferences must be made on the
record or in writing and should be based on one or more of the following considerations:

1. The request of one or both of the Indian child’s parents, if they attest that they have reviewed the
placement options, if any, that comply with the order of preference;

2. The request of the child, if the child is of sufficient age and capacity to understand the decision
that is being made;

3. The presence of a sibling attachment that can be maintained only through a particular placement;
or

4. The extraordinary physical, mental, or emotional needs of the Indian child, such as specialized
treatment services that may be unavailable in the community where families who meet the
placement preferences live.
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Indian Child Welfare Act ICWA)

continued
Special Evidentiary Rules

[l Threshold for Removal of the Child 25 U.S.C. § 1912(e)

o Clear and convincing evidence that custody of the child by the parent or Indian custodian is likely
to result in serious emotional or physical damage to the child. The evidence must show a causal
relationship between the particular conditions in the home and the likelihood that continued
custody of the child will result in serious emotional or physical damage. 25 C.F.R. §23.121.

e Must include testimony of a “qualified expert witness” who is qualified to testify about whether the
child’s continued custody by the parent or Indian custodian is likely to result in serious emotional
or physical damage to the child and should be qualified to testify as to the prevailing social and
cultural standards of the Indian child’s tribe. 25 U.S.C. § 1912(e); 25 C.F.R. §23.122.

e Finding of “Active Efforts” to prevent to prevent the breakup of the Indian family and that those
efforts have been unsuccessful. 25 U.S.C. § 1912(d); 25 C.F.R. §23.120.

[0 Threshold for Termination of Parental Rights
e FKvidence beyond a reasonable doubt that custody of the child by the parent of Indian custodian is
likely to result in serious emotional or physical damage to the child and a causal relationship. 25
U.S.C. § 1912(f); 25 C.F.R. §23.121.
e Supported by testimony of a “qualified expert witness.” 25 U.S.C. § 1912(f); 25 C.F.R. §23.122.
e Finding that “Active Efforts” have been made to prevent the breakup of the Indian family and that
those efforts have been unsuccessful. 25 U.S.C. § 1912(d); 25 C.F.R. §23.120.

Best Practices for Active Efforts Include: (i) early contact and active engagement with
the child’s Tribe; (i1) higher level of efforts using methods and providing services that are

culturally appropriate; and (iii) commitment to the spirit of ICWA in the context of the
historical trauma. Remember that active efforts must be documented in detail in the record.
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Medical and Mental Health Care for Foster Youth

Note: Physical (including immunizations), dental, vision, behavioral health, prescription
drugs, and long-term services and supports for children in foster care are covered by Superior
HealthPlan Network, contracted by HHSC to administer the STAR Health program.

Eligibility
[ All children in DFPS conservatorship and young adults in extended foster care or those young adults

who have returned to extended foster care, up to age 22. Tex. Fam. Code § 264.101(a-1); Tex. Fam.
Code § 264.101(a-2)

[ All youth who turned 18 in foster care and received healthcare through Medicaid (STAR Health or
other), but who did not return to extended foster care, are covered under STAR Health under the
Affordable Care Act up to Age 21, and STAR or STAR+PLUS Medicaid up to age 26. Affordable Care
Act PL 111-148
e Former foster care children who are under the age of 21, but who are not eligible for the FFCC

program because the youth did not receive Medicaid at the time he/she aged out of care, receive
coverage through the Medicaid for Transitioning Youth (MTFCY) program if they do not have other
healthcare coverage and meet program rules for income.

Information Required in DFPS Permanency Review Hearing Court Reports:

[ Nature of any emergency medical care provided to child and circumstances necessitating care, include
injury or acute illness of child.

[1 All medical and mental health treatment child is receiving and child’s progress with treatment (this
includes ANY physical, dental, vision, mental health issues, and long-term services and supports).

[J Any medication prescribed for child, condition, diagnosis, and symptoms for which medication was
prescribed, and child’s progress with medication.

71 For child receiving psychotropic medication:
e Any psychosocial therapies, behavior strategies, or other nonpharmacological interventions
provided to child; and
e The child has seen or is seeing his/her prescribing physician, physician assistant or advanced
practice nurse every 90 days.

71 Degree to which child or foster care provider complied or failed to comply with any plan of medical
treatment for child.

[J Any adverse reaction to, or side effects of, any medical treatment provided to child.

[l Any specific medical condition of child diagnosed or for which tests are being conducted to make
diagnosis.

[J Any activity child should avoid or engage in that might impact effectiveness of treatment, including
physical activities, other medications, and diet.

(1 Other info required by DFPS or rule of court. Tex. Fam. Code § 266.007
Additional Requirements that Courts Should Monitor:

[ Child has been provided the opportunity to comment on the medical care being provided. Tex. Fam.
Code § 266.007

[l DFPS has provided any parent who retains rights notice of initial prescriptions or changes in dosage.
Tex. Fam. Code § 264.018

(1 Each AAL and GAL has reviewed the medical care. Tex. Fam. Code § 107.002 (b-1); Tex. Fam. Code
§ 107.003(b)(1)

71 Each AAL and GAL has elicited from client his/her view on the medical care being provided. Tex. Fam.
Code § 107.003(b)(2); Tex. Fam. Code § 107.003(b)(2)
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Medical and Mental Health Care for Foster Youth

continued
Additional Requirements that Courts Should Monitor:

[0 AAL has advised youth 16 and older of the right to request medical consenter designation from the
court. Tex. Fam. Code § 107.003(b)(3)

[0 Child received initial comprehensive, preventive Texas Health Steps medical checkup within 30 days
of entering conservatorship.

71 Child received medical 3-Day medical examination by the end of the third business day after the child
1s removed from the child’s home. Tex. Fam. Code § 264.1076

[ Child received a Texas Child and Adolescent Needs and Strengths (CANS) 2.0 behavioral health
assessment within 30 days of entering conservatorship if aged 3-17 years.

[0 For youth 17 or older taking medication, whether the youth’s transition plan includes a program
supervised by a health care professional to assist the youth with independently managing their
medication. Tex. Fam. Code § 264.121(g)(2)
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Human Trafficking Judicial Checklist

Has child been victim of sex trafficking?
71 A person knowingly transported, enticed, recruited, harbored, provided, or otherwise obtained the

child by any means Tex. Penal Code § 20A.01(4); AND

e Caused the child to engage in, or become the victim of, an enumerated sex offense Tex. Penal Code
§ 20A.02(a)(7);

e Received a benefit from participating in a venture that involves an enumerated sex offense; OR
e Engaged in sexual conduct with a trafficked child. Tex. Penal Code § 20A.02(a)(8)

(1 Child under 18 years of age, regardless of trafficker’s knowledge of child’s age. Tex. Penal Code §
20A.01(1), Tex. Penal Code § 20A.02(b)(1)

What is child labor trafficking?

[0 A person knowingly:

e Trafficked child with intent that the child engage in forced labor or services Tex. Penal Code §
20A.01(2), Tex. Penal Code § 20A.01(4), Tex. Penal Code § 20A.02(a)(5); OR

e Received a benefit from participating in a venture that involves forced child labor or services
including knowingly receiving forced child labor or services. Tex. Penal Code § 20A.02(a)(6)

[0 Child under 18 years of age, regardless of trafficker’s knowledge of child’s age. Tex. Penal Code §
20A.01(1), Tex. Penal Code § 20A.02(b)(1)

Under what circumstances will DFPS investigate trafficking?

[0 If a person traditionally responsible for child’s care, custody, or welfare Tex. Fam. Code § 261.001(5):

e Compelled or encouraged the child to engage in sexual conduct including child sex trafficking,
prostitution, or compelling prostitution Tex. Fam. Code § 261.001(1)(G);

e Knowingly caused, permitted, encouraged, engaged in, or allowed a child to be trafficked for sex or
labor; OR

e Failed to make a reasonable effort to prevent the child from being trafficked for sex or labor. Tex.
Fam. Code § 261.001(1)(L))

If child has been missing from foster care, were the following steps taken?

Tex. Fam. Code § 264.123

[0 DFPS made report to law enforcement and the National Center for Missing and Exploited Children
(NCMEC) no later than 24 hours after learning a child is missing or abducted. 42 U.S.C. § 671(a)(35)

(1 Within 24 hours of learning child missing or returned to care after missing, DFPS notified
law enforcement, court, child’s AAL and GAL, and parents (unless no known location, TPR, or
relinquishment).

[0 While a child is missing, DFPS makes continuing efforts to locate the child including monthly contacts
with law enforcement and former caregivers and supervisory-level review.

(1 After a missing child returns to care, DFPS interviewed the child about why the child was missing,
where the child stayed while missing, and whether the child was a victim of sex trafficking while
missing.

Are there any red flags to help identify child trafficking victims? (Note that this list is
non-exhaustive)
(1 Multiple runaways from foster care placement in a short period of time;

[1 Changes in school attendance habits, appearance, socio-economic status and possessions, friend
groups, interests, school activities, vocabulary, demeanor, attitude, and sexual behavior;

[1 Unexplained injuries: bruising, swelling, redness, cigarette burns;
[0 Tattoos or branding; and/or

71 Hotel key cards or refillable gift cards.
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Practical First Steps to Address Disproportionality and Implicit Bias

Reflections to Protect Against Implicit Bias
Ask yourself, as a judge...

[]

What assumptions have I made about people based
on their race, ethnicity, culture, sexual orientation,
gender, profession, or background?

Talking about race is a

How might my assumptions influence my decision- Courageous Conversation.

making?

1. Stay engaged.

2. Experience discomfort.
3. Speak your truth.

4. Expect and accept
non-closure.

How have I challenged any assumptions I might
have made based on race, ethnicity, culture, sexual
orientation, gender, profession, or background?

Have my assumptions created inequitable
outcomes in my Court?

Have I maintained accountability for myself and

my courtroom practices in checking and removing
bias?

Tips to Improve Decision-Making in Child Welfare Hearings

[]

[

Make sure parties and key witnesses are present and if they are not present, assure they
were properly served/subpoenaed.

Review petition out loud with all parties present to ensure it includes allegations specific to
each parent. If there is no dangerous act or omission on part of a parent, the child goes home
with that. parent.

Engage the parents by name and allow opportunity for parents and youth to inform the Court
of their pronouns, if desired.

Inquire if reasonable efforts were made to prevent removal. Assure family decision making
tools were utilized, such as a Family Team Meeting (FTM).

Ask yourself if the family’s cultural background, customs, and traditions have been taken
into account with the events and circumstances that led to the removal. Think about whether

these aspects of the family actually make a child unsafe or at risk, even if they are different
from your own expectations of family life and parenting.

Ask what is preventing the child from returning home to a relative TODAY? And consider
whether any of the barriers preventing the child from returning home are related to a systemic
issue that is making it more difficult for the parent or child to access the support they need.

Consider the appropriateness of current placement and whether it is culturally responsive
and provides trauma responsive supports and services.

Allow opportunity during the hearing for discussion and concerns related to systemic issues
for parents and/or children involved in the case.

Close the hearing with a specific question to ensure that the parties understand what happened
or allow an opportunity for parents to ask questions about anything they did not understand.

Adapted from NCJFCJ Courts Catalyzing Change Bench Book and Dr. Jeffrey Rachlinski, Professor of Law
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Practical First Steps to Address Disproportionality and Implicit Bias

continued

What is Disproportionality?

Disproportionality is a term to describe when a particular racial or cultural group is represented
within a social system at a rate or percentage that is not proportionate to their representation in the
general population.

What is Implicit Bias?

Implicit bias “refers to subconscious feelings, attitudes, and stereotypes that affect our
understanding, actions, and decision-making processes in an unconscious manner.”

Research shows that individuals naturally develop unconscious attitudes and stereotypes as a
routine process of sorting and categorizing the vast amounts of sensory information they encounter
on an ongoing basis.

“Implicit” (as opposed to explicit) attitudes and stereotypes operate automatically, without
awareness, intent, or conscious control, which is common to the human experience.

These unconscious associations can influence judgment. For example, results from the Implicit
Association Test showed that 80% of white adults more closely associated white faces with regular
household items and black faces with weapons.

Relying on data by counting outcomes, using tools to engage deliberate thinking, training, and
judicial leadership can all counterbalance the bias which is frequently inherent in our intuition.

What are the Differences Between Equality, Equity, and Justice?

Seeking to provide families before the court with the best opportunity to achieve permanency requires
a review of court practices to ensure each family receives the support and services based on their
individual needs and resources. This graphic demonstrates how courts can examine system practices
with a goal towards equity and justice.

Inequality

Unequal access
to opportunities

Equality?

Evenly distributed
tools and assistance

Justice

Fixing the system

to offer equal access
to both tools and
opportunities

"
Equity
C_ustom tools that

identify and address
inequalilty

Graphic recreated by the Busara Center from Tony’s Ruth’s depiction of Shel Silverstein’s The Giving Tree.
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COURTS CATALYZING CHANGE
PRELIMINARY PROTECTIVE HEARING BENCHCARD®

Courts Catalyzing Change Preliminary Protective Hearing Benchcard'

(Courtesy of the NCJFCJ; adapted with permission of NCJFCJ)

Reflections on the Decision-Making Process to Protect Against Institutional Bias

Ask yourself, as a judge:

Am | considering relatives as preferred placement options as long as they can
protect the child and support the permanency plan?

What evidence has supported every conclusion | have drawn, and how have |
challenged unsupported assumptions?

What assumptions have | made about the cultural identity, genders, and
background of this family?

What is my understanding of this family’s unique culture and circumstances?
How is my decision specific to this child and this family?

How has the court’s past contact and involvement with this family influenced (or
how might it influence) my decision-making process and findings?

Am | convinced that reasonable efforts (or active efforts in ICWA cases) have been
made in an individualized way to match the needs of the family?

KEY INQUIRIES, ANALYSES AND DECISIONS THE COURT SHOULD MAKE AT THE
PRELIMINARY PROTECTIVE HEARING

Persons who should be Present:

Judge or judicial officer
Parents of each child whose rights have not been terminated

Mothers, fathers (legal, biological, alleged, putative, named), non-custodial
parents —all possible parents

Parent partners

Relatives — relatives with legal standing or other custodial adults, including adult
half- siblings


https://www.ncjfcj.org/wp-content/uploads/2012/03/CCC-Benchcard.pdf

Paternal and maternal relatives

Non-related extended family, fictive kin (someone who is known and trusted by the
families; godparents)

Assigned caseworker

Agency attorney

Attorney for each parent (if conflict exists)
Legal advocate for the child

Guardian ad Litem (GAL)

Court Appointed Special Advocate (CASA)
ICWA expert (if ICWA applies)

Tribal representative/tribal liaison

Treatment and/or service providers, parent mentors if assigned/available,
substance abuse coach, DV advocate

All age-appropriate children

Foster parents

Cultural leaders, cultural liaisons, religious leaders
Court-certified interpreters or court-certified language services
Education liaison/school representative

Court reporter

Court security

COURTS CAN MAKE SURE THAT PARTIES AND KEY WITNESSES ARE PRESENT

BY:

Ensuring that the judge, not the bailiff or court staff, makes the determination about
who is allowed to be in the courtroom.

Asking the youth/family if there is someone else who should be present.
Requiring quick and diligent notification efforts by the agency.

Requiring both oral and written notification in a language understandable to each
party and witness.



Requiring service/tribal notice to include the reason for removal, purpose of the
hearing, and availability of legal assistance in a language and form that is
understandable to each party and witness.

Requiring caseworkers and/or protective service investigators to facilitate
attendance of children, parents, relatives (paternal and maternal), fictive kin, and
other parties.

Facilitating telephonic or video conferencing appearance at hearings.

REVIEWING THE PETITION

A sworn petition or complaint should be filed prior to the preliminary protective
hearing and served/provided to the parents.

The petition should be specific about the facts that bring the child before the court.

The petition should not be conclusory without relevant facts to explain and support
the conclusions.

Petitions need to include allegations specific to each legal parent or legal guardian
if appropriate.

If the petition does not contain allegations against a legal parent or legal guardian,
the child should be placed with or returned to that parent or legal guardian unless
it is determined that there is a safety threat to the child.

Petitions/removal affidavits need to include specific language clearly articulating
the current threat to the child’s safety.

ENGAGE PARENTS

What language are you most comfortable speaking and reading?
Do you understand what this hearing is about?

What family members and/or other important people should be involved in this
process with us?

Do you understand the petition? (review petition with parties)

DUE PROCESS

Who are the child’s parents and/or guardians?

How was paternity determined?



What were the diligent search efforts for all parents?
Have efforts to identify and locate fathers been sufficient? What has been done?
How were the parents notified for this hearing?

o was the notice in a language and form understandable to parents and/or
guardians?

Do the parents understand the allegations?

Are the parents entitled to representation? Are there language issues to consider
when appointing attorneys?

Are there issues in the case that are covered by the Americans with Disabilities
Act?

LEGAL THRESHOLD FOR REMOVAL

Has the agency made a prima facie case or probable cause showing that supports
the removal of the child?

Have the family’s cultural background, customs and traditions been taken into
account in evaluating the event and circumstances that led to the removal? Have
the parent(s) cultural or tribal liaison/relevant other(s) been asked if there is a
culturally-based explanation for the allegations in the petition?

REASONABLE EFFORTS (TO PREVENT REMOVAL)

Were there any pre-hearing conferences or meetings that included the family?
o who was present?
o what was the outcome?

What services were considered and offered to allow the child to remain at home?
Were these services culturally appropriate? How are these services rationally
related to the safety threat?

What was done to create a safety plan to allow the child to remain at home or in
the home of another without court involvement?

o have non-custodial parents, paternal and maternal relatives been identified and
explored? What is the plan to do so?



How has the agency intervened with this family in the past? Has the agency’s
previous contact with the family influenced its response to this family now?

WHAT IS PREVENTING THE CHILD FROM RETURNING HOME TODAY?

What is the current and immediate safety threat? Has the threat diminished? How
do you know that? Specifically, how can the risk be ameliorated or removed?

What is preventing the child from returning home today? What type of safety plan
could be developed and implemented in order for the child to return home today?

o what specifically prevents the parents from being able to provide the minimally
adequate standard of care to protect the child?

o will the removal or addition of any person from or in the home allow the child to
be safe and be placed back in the home?

If the safety threat is too high to return the child home, how have the conditions for
return been conveyed to the parents, family and child, and are you satisfied that
they understand these conditions?

APPROPRIATENESS OF PLACEMENT

If child is placed in foster care/shelter, have kinship care options been fully
explored? If not, what is being done to explore relatives? If so, why were the
relatives deemed inappropriate?

If child is placed in kinship care, what steps have been taken to ensure the relative
is linked with all available training, services, and financial support?

How is the placement culturally and linguistically appropriate?

o from the family and child’s perspective, is the current placement culturally and
linguistically appropriate?

How does the placement support the child’s cultural identity? In what way does the
placement support the child’s connection to the family and community?

How does the placement support the family/child’s involvement in the initial plan?

What are the terms of meaningful family time with parents, siblings and extended
family members?

o do the terms of family time match the safety concerns? Is it supervised?
Specifically, why must it be supervised?



o is the time and location of family time logistically possible for the family, and
supportive of the child’s needs?

REASONABLE EFFORTS TO ALLOW THE CHILD TO SAFELY RETURN HOME

What services can be arranged to allow the child to safely return home today?
How are these services rationally related to the specific safety threat?

How are the parents, extended family, and children being engaged in the
development and implementation of a plan for services, interventions, and
supports?

How will the agency assist the family to access the services?

o does the family believe that these services, interventions, and supports will
meet their current needs and build upon strengths?

o has the family been given the opportunity to ask for additional or alternate
services?

How are the services, interventions and supports specifically tailored to the culture
and needs of this child and family?

o how do they build on family strengths?

o how is the agency determining that the services, interventions, and supports
are culturally appropriate?

What evidence has been provided by the agency to demonstrate that the
services/interventions for this family have effectively met the needs and produced
positive outcomes for families with similar presenting issues and demographic
characteristics?

CLOSING QUESTIONS TO ASK PARENTS, CHILDREN, AND FAMILY MEMBERS

Do you understand what happened here today?

Do you understand what the next steps are?

Do you have any questions for the court?

"Located at https://www.ncjfcj.org/wp-content/uploads/2012/03/CCC-Benchcard.pdf. Last visited October
13, 2020.
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Permanency Care Assistance: Key Issues for Judges

The Permanency Care Assistance (PCA) program offers long-term financial assistance
for relative and fictive kin (longstanding and significant relationship with the child)
caregivers, who take permanent legal responsibility for children in DFPS
conservatorship. PCA benefits are similar to adoption assistance benefits but are available
to certain caregivers when reunification and adoption are not appropriate.

PCA Key Eligibility Requirements

(For complete list, see: 42 U.S.C. § 673(d); 40 Tex. Administrative Code, Chapter 700,
Subchapter J, Division 2)

e Neither reunification nor adoption is an appropriate permanency goal for the
child.

e The child shows a strong attachment to the caregiver who is the prospective
permanent managing conservator (PMC) and that caregiver is committed to caring
for the child permanently.

e Children must be consulted about the arrangement if they are 14 or older.

e The caregiver must become a verified foster parent AND receive foster care
reimbursement for the child for a minimum of six consecutive months before
becoming the child’s permanent managing conservator.

e The PCA agreement must be negotiated and signed before the Court appoints the
caregiver as the permanent managing conservator. (Note: If DFPS is named joint
managing conservator with the prospective permanent managing conservator
before the PCA agreement is signed, the caregiver will lose eligibility for foster
care reimbursement and therefore PCA.)

IF THE CHILD HAS NOT BEEN
IN THE HOME FOR A MINIMUM OF
SIX CONSECUTIVE MONTHS
AFTER THE HOME BECOMES VERIFIED,
THE CHILD IS INELIGIBLE
TO RECEIVE PCA BENEFITS
UNDER STATEAND FEDERAL LAW




Important Points about Permanency Care Assistance (PCA)

1. Determine whether the parties want the caregiver to become the child's permanent
managing conservator with the support of PCA.

a.

If so, the court must ensure that the PCA agreement is negotiated and
signed by DFPS and the caregiver(s) before issuing final orders naming
the caregiver as permanent managing conservator. Otherwise, the
caregiver(s) will lose eligibility for PCA benefits.

If an agreement cannot be negotiated and signed prior to the 12-month
deadline because the child has not been in the home as a verified foster
home for six consecutive months, consider one of the following options
below to ensure that the caregiver will qualify for PCA:

» Appoint DFPS as managing conservator in the final order, and
once the caregiver qualifies for PCA, DFPS can seek a
modification of the final order alleging a material and substantial
change in circumstances and request that the caregiver be
appointed permanent managing conservator with PCA.

» Grant a one-time extension of the mandatory dismissal deadline.

If the parties are not planning to get PCA benefits for a prospective
permanent managing conservator, ask if they have considered it and
determine if that is in the child's best interest.

> If applicable, inform the caregiver in open court that agreeing to
serve as PMC for the child before qualifying for PCA means
those benefits will not be available in the future.

2. At the appropriate time (after the PCA agreement has been negotiated and signed)
make sure the pleadings request that the caregiver serve as PMC with the support
of PCA.

3. Consider the following important implications before naming the caregiver joint

PMC with the department or any other person.

> If DFPS is named joint managing conservator with the prospective PMC, the
prospective PMC will lose eligibility for foster care reimbursement and PCA.

» The prospective PMC will lose eligibility for PCA if the court's final order
awards joint permanent managing conservatorship to both the prospective
PCA recipient and a parent of the child, or enters any other orders that
effectively reunite the parent with the child

» The court's final order may award joint PMC of the child to more than one
caregiver, relative, or fictive kin but only the caregiver(s) who met all PCA
eligibility criteria will be eligible to receive PCA benefits for the child.




JUDICIAL BENCH CARD'

Document court actions AGE MILESTONES*
Document in the court order: 2 months Lifts head up 45 degrees
© Whether the infant is present at the hearing. Laughs

. . . Smiles spontaneousl
* ORif not present, address the reasons why the infant is not P Y

in attendance.
4 months Rolls over

Follows to 180 degrees
Turns to rattling sound

* Ask why the infant is not present and what efforts were
made for the infant’s attendance.

* Explore and encourage resolution of transportation issues as

a reason for nonattendance. 6 months Sits with no support
* Depending on the situation, consider postponing the hear- Turns tolffrome

ing until the infant can be present. Feeds se
* Request a current picture that will be introduced into the 9 months Pulls to stand

2
record. Says “Dada” and “Mama,” nonspecific

Waves bye-bye
Observe the infant’s behavior and appearance
* How does the child interact and respond to caregivers, par- 12 months Stands alone

ents, and guardians? Can say 1 word
Imitates activities

* Assess whether the child appears healthy and well kept.

* Does the child exhibit appropriate developmental milestones?’ 18 Faemilhs s
Can remove garment
Preparations for court attendance Can point to at least 1 body part

* Ensure that your courtroom is child friendly.*
Y Y *50% to 90% of children can perform these milestones.

* Ensure all children are accompanied by a familiar caregiver.
P Y & The Milestone Chart was adapted from Hagan JE Shaw JS, Duncan PM, eds.

2008. Bright Futures: Guidelines For Health Supervision of Infants, Children, and
P .bl . k th . Adolescents, Third Edition, Elk Grove Village, IL: American Academy of
ossible qlleStlonS to as € caregiver Pediatrics and Schor EL, ed. 2004. Caring For Your School-Age Child, New York:

about the infant Bantam Books.
* Is the infant forming healthy attachments?® With whom?

e Is the infant meeting developmental milestones?®

! This bench card was created to assist judges when a child is present in the courtroom. It~ * It may be necessary to address issues related to the infants safety at the courthouse and

does not include what information the judge should require from additional parties, the appropriateness of courtroom waiting areas. Judges may find it beneficial to have
such as a report from the child’s therapist about the child’s mental health status. age-appropriate toys and books available.
* The social worker or caregiver can provide the court with a picture. > For more information about attachment, see JoAnne Solchany and Lisa Pilnik, Healthy
Attachment for Very Young Children in Foster Care, Child Law Practice, Vol. 27, No. 6

® Please refer to the Milestone Chart. For more information about child development, see
Genie Miller Gillespie and Diane Boyd Rauber (eds.), A Judges Guide: Making Child-
Centered Decisions In Custody Cases (ABA Child Custody and Adoption Pro Bono ¢ Please refer to the Milestone Chart.
Project and ABA Center on Children and the Law 2d ed. 2008).

(August 2008).

Copyright © 2008 American Bar Association For more information, see http://www.abanet.org/child/empowerment/home.html.
The views expressed herein have not been approved by the House of Delegates or the This publication was made possible in collaboration with Casey Family Programs, whose
Board of Governors of the American Bar Association and, accordingly, should not be con- mission is to provide, improve — and ultimately prevent the need for — foster care.

strued as representing the policy of the American Bar Association, Casey Family Programs,
or the Eckerd Family Foundation. Reprints encouraged with appropriate attribution.
None of the reproduced material may be sold or included as part of a for-profit transac-
tion. Youth illustrations and graphic design by Kimberly Ridge, Hasten Design Studio,
Inc., Washington, DC.



UDICIAL BENCH CARD'

Document court actions

Document in the court order:

o If the child is present and verbal, have him identify himself

on the record.

* OR if the child is not present, address the reasons why the
child is not in attendance.

¢ What efforts were made and the accommodations offered
to encourage the child’s actendance.

* Explore and encourage resolution of transportation issues
as a reason for nonattendance.

* Depending on the situation, consider postponing the
hearing until the child can be present.

* Request a current picture that will be introduced into the
record.’

Communicate with the child during the hearing
* Keep language simple and age appropriate.

* Speak slowly and allow the child time to process the
information.

¢ Use concrete terms.’
* Use names instead of pronouns.

* Stop at regular intervals to ask the child if he understands and
if he has any questions.

* Ask the child to perform simple age-appropriate tasks (as out-
lined in the Milestone Chart).

Observe the child’s behavior and appearance

* How does the child interact and respond to caregivers, par-
ents, and guardians?

* Observe the child’s demeanor when answering the questions

(if verbal).*
* Who does the child look to for help in answering

questions?

AGE MILESTONES*

12 months Stands alone
Can say 1 word
Imitates activities

18 months Runs
Can remove garment
Can point to at least 1 body part

24 months Jumps up
Combines words
Puts on clothing

3 years Balances on each foot 1 second
Speech all understandable

Can name a friend

4 years Hops
Names 4 colors
Can copy a cross (+)

5 years Can walk on tiptoes
Can draw a person with head,
body, arms, and legs
Capable of lacing own shoes

*50% to 90% of children can perform these milestones.

The Milestone Chart was adapted from Hagan JE Shaw JS, Duncan PM, eds.
2008. Bright Futures: Guidelines For Health Supervision of Infants, Children, and
Adolescents, Third Edition, Elk Grove Village, IL: American Academy of
Pediatrics and Schor EL, ed. 2004. Caring For Your School-Age Child, New York:
Bantam Books.

¢ Is he scared? Anxious? Avoidant?
* Does he look to the caregiver for the “right” answer?
* Assess whether the child appears healthy and well kept.

* Does the child exhibit appropriate developmental mile-
stones?’

! This bench card was created to assist judges when a child is present in the courtroom. It
does not include what information the judge should require from additional parties,
such as a report from the child’s therapist about the child’s mental health status.

? The social worker or caregiver can provide the court with a picture.

* Concrete terms refer to objects or events that are available to the senses. For example,
use “in the backyard” instead of “area.”

4

Changes in a child’s demeanor while answering questions may have several meanings.
For example, a child could look to an adult for the answer because he is attached to that
adult and wants to please him or her. On the other hand, the same action can mean
that the child is afraid of the adult. For more information about questioning children,
see Anne Graffam Walker, Handbook on Questioning Children: A Linguistic Perspective
(ABA Center on Children and the Law 2d ed. 1999).

Please refer to the Milestone Chart. For more information about child development, see
Genie Miller Gillespie and Diane Boyd Rauber (eds.), A Judge’s Guide: Making Child-
Centered Decisions in Custody Cases (ABA Child Custody and Adoption Pro Bono
Project and ABA Center on Children and the Law 2d ed. 2008).



Preparations for court attendance
Ensure that your courtroom is child friendly.®

Ensure all children are accompanied by a familiar caregiver,
such as a foster parent.

Consult with the child’s caregiver when scheduling the next
hearing so it does not interfere with the child’s normal daily
routine, e.g., naptime, mealtime, etc.

If the child is verbal:

* If helpful, offer to have a conversation in chambers,
making sure it complies with all procedural rules.

* Have the agency invite him to submit drawings, cards, or
other age-appropriate materials periodically. Refer to
anything previously submitted.

* Acknowledge anything that the child gives to the court
while the child is present.

* Thank the child for coming to court.
e Encourage the child to attend the next hearing.

e Ask the child whether he has anything to say before the

hearing ends.

¢ It may be necessary to address issues related to the child’s safety at the courthouse and
the appropriateness of courtroom waiting areas. Judges may find it beneficial to have
age-appropriate toys and books available.

7 For more information about attachment, see JoAnne Solchany and Lisa Pilnik, Healthy
Attachment for Very Young Children in Foster Care, Child Law Practice, Vol. 27, No. 6
(August 2008).

Copyright © 2008 American Bar Association

The views expressed herein have not been approved by the House of Delegates or the
Board of Governors of the American Bar Association and, accordingly, should not be con-

strued as representing the policy of the American Bar Association, Casey Family Programs,

or the Eckerd Family Foundation. Reprints encouraged with appropriate attribution.
None of the reproduced material may be sold or included as part of a for-profit transac-
tion. Youth illustrations and graphic design by Kimberly Ridge, Hasten Design Studio,
Inc., Washington, DC.

Possible questions to ask the child (if child is verbal)

How old are you?
Do you like where you are staying now?

What do you like (not like) about where you are staying now?
Suggest options (e.g., bedroom, pets, people who live there).

Do you go to preschool or daycare? What things do you like
to do while you are there?

What kinds of things did you and your mommy (or daddy)
do the last time you saw her (or him)?

Do you feel sad or miss anyone? Suggest options (e.g., broth-
ers, sisters, grandparents).

Have you been to the doctor?

Do you like the doctor?

Possible questions to ask the caregiver about

the child

Is the child forming healthy attachments?” With whom?

Is the child meeting developmental milestones?®

8 Please refer to the Milestone Chart.

For more information, see http://www.abanet.org/child/empowerment/home.html.

This publication was made possible in collaboration with Casey Family Programs, whose
mission is to provide, improve — and ultimately prevent the need for — foster care.



DICIAL BENCH CARD'

Document court actions
Document in the court order:

o If the child is present, have him identify himself on the

record.

* OR if the child is not present, address the reasons why the
child is not in attendance.

e What efforts were made and the accommodations offered
to encourage the child’s actendance.

* Explore and encourage resolution of common reasons for
nonattendance, including interference with the school
schedule and transportation issues.

* Depending on the situation, consider postponing the
hearing until the child can be present.

* Request a current picture that will be introduced into the
record.?

Communicate with the child during the hearing
* Keep language simple and age appropriate.
o Talk with the child about his interests, likes, and dislikes.

e If helpful, offer to have a conversation in chambers, making
sure it complies with all procedural rules.

* Provide an age-appropriate list of legal terms to the child
before court to which he may refer during the hearing.’

* Avoid legal jargon and acronyms.

* Encourage the child to ask questions, particularly if he doesnt
understand a question or statement.

* Answer one question at a time.

* Recognize cultural differences in language.

* Avoid abstract questions.* Recognize that school-age children
usually answer questions literally. For example: Q: Are you in
school now? A: No. The child may be referring to where she
is right now (the courtroom) instead of the broader question

of whether she attends school.

Publicly praise the child’s accomplishments.

Observe the child’s behavior and appearance

Observe the child’s interaction with caregivers, parents, and

guardians.’
* Does the child look to them for help, support, advice,

etc.?
Observe the child’s physical appearance and health.
e Is the child appropriately dressed?
* Does the child look well-nourished?
* Does the child have appropriate personal hygiene?
Observe the child’s body language.

* Be mindful of signs that the child may be frustrated or
overwhelmed.*

Preparations for court appearance

Ensure that your courtroom is child friendly.”

Ensure all children are accompanied by a support person at
the hearing such as a foster parent, CASA, mentor, coach, or
other adult role model.

Have the agency encourage the child to submit report cards,
letters, drawings, or other age-appropriate materials periodi-
cally. Refer to anything previously submitted.

Read anything that the child gives to the court while the
child is present.

Review the outcome of the hearing with the child and answer
any questions (or ensure that someone else will do so).

Ensure the child understands what was ordered and why.

If age appropriate, ask the child what he wants to accomplish
before the next hearing.

! This bench card was created to assist judges when a child is present in the courtroom. It
does not include what information the judge should require from additional parties,
such as a report from the child’s therapist about the child’s mental health status.

? The social worker or caregiver can provide the court with a picture.

* See Andrea Khoury, With Me, Not Without Me: How to Involve Children in Court, Child
Law Practice, Vol. 26, No. 9 (November 2007).

* An example of an abstract question is “How well do you get along with your family?”
For more information about questioning children, see Anne Graffam Walker, Handbook
on Q1 ing Children: A Linguistic Perspective (ABA Center on Children and the Law
2d ed. 1999).

EN

~

Please note that some school-age children act out behaviorally with those they trust
because they feel safe enough to express their stress, fear, or frustration. The child may
also be testing limits. In addition, changes in a child’s demeanor while answering ques-
tions may have several meanings. For example, a child could look to an adult for the
answer because he is attached to that adult and wants to please him or her. On the
other hand, the same action can mean that the child is afraid of the adult.

Signs may include squirming, lying down, or fussing.

It may be necessary to address issues related to the child’s safety at the courthouse and
the appropriateness of courtroom waiting areas. Judges may find it beneficial to have
age-appropriate toys and books available.



Consult with the child and his caregiver when scheduling the
next hearing so it does not interfere with the child’s normal
daily routine, including school.

Keep a school district calendar on the bench to ensure there
are no conflicts with state standardized tests.

Thank the child for coming to court.
Encourage the child to attend the next hearing,

Ask the child whether he has any last questions, thoughts, or
concerns.

Possible questions to ask the child
How old are you?
What is your best friend’s name?

What do you like (or not like) about where you are staying
now?

Do you see your mom and dad?

Do you miss anyone? Provide options, e.g., brothers, sisters,
grandparents.

Where do you go to school?

What grade are you in?

Who is your favorite teacher?

Who takes you to school?

Are you having any problems in school?

Do you have a tutor?

What do you like to do before and after school?

Copyright © 2008 American Bar Association

The views expressed herein have not been approved by the House of Delegates or the
Board of Governors of the American Bar Association and, accordingly, should not be con-
strued as representing the policy of the American Bar Association, Casey Family Programs,
or the Eckerd Family Foundation. Reprints encouraged with appropriate attribution.
None of the reproduced material may be sold or included as part of a for-profit transac-
tion. Youth illustrations and graphic design by Kimberly Ridge, Hasten Design Studio,
Inc., Washington, DC.

For more information, see http://www.abanet.org/child/empowerment/home.html.

This publication was made possible in collaboration with Casey Family Programs, whose
mission is to provide, improve — and ultimately prevent the need for — foster care.



DICIAL BENCH CARD'

Document court actions
Document in the court order:

* If the youth is present, have him identify himself on the
record.

* OR if the youth is not present, address the reasons why the
youth is not in attendance.

e What efforts were made and the accommodations offered
to encourage the youth’s attendance.

* Explore and encourage resolution of common reasons for
nonattendance, including interference with the school
schedule and transportation issues.

* In the absence of exceptional circumstances, postpone the
hearing until the youth can be present.

* Request a current picture that will be introduced into the
record.?

Communicate with the youth during the court
hearing

* Keep language simple and age appropriate.

* Talk with the youth about his interests, likes, and dislikes.

e If helpful, offer to have a conversation in chambers, making
sure it complies with all procedural rules.

* Provide an age-appropriate list of legal terms to the child
before court to which he may refer during the hearing.?

* Avoid legal jargon and acronyms.

* Encourage the youth to ask questions, particularly if he
doesn’t understand a question or statement.

* Recognize cultural differences in language.
* Avoid abstract questions.*
° Ask directed questions.’

* Publicly praise the youth’s accomplishments.

Observe the youth’s behavior and appearance

* Observe the youth’s interaction with caregivers, parents, and
guardians.

* Does the youth look to them for help, support,
advice, etc.?

° Observe the youth’s physical appearance and health.
* Is the youth appropriately dressed?
* Does the youth look well-nourished?

* Does the youth have appropriate personal hygiene?

Preparations for court attendance
* Ensure that your courtroom is teen friendly.®

* Ensure all children are accompanied by a support person at
the hearing such as the foster parents, CASA, mentor, coach,
or other adult role model.

* Provide the youth with a task (e.g., taking notes) during the
hearing.”
* Have the agency encourage the youth to submit report cards,

letters, or other age-appropriate materials periodically. Refer
to anything previously submitted.

° Read anything that the youth gives to the court while the
youth is present.

° When appropriate, ask for the youth’s input and opinions.

* Review the outcome of the hearing with the youth and
answer any questions (or ensure that someone else will do so).

° Ensure the youth understands what was ordered and why.
° When appropriate, share court documents with the youth.®

* Ask the youth what he wants to accomplish before the next
hearing.

* Consult with the youth and his caregiver when scheduling the
next hearing so it does not interfere with the youth’s normal
daily routine, including school.

! This bench card was created to assist judges when a child is present in the courtroom. It
does not include what information the judge should require from additional parties,
such as a report from the child’s therapist about the child’s mental health status.

* The social worker or caregiver can provide the court with a picture.

* See Andrea Khoury, With Me, Not Without Me: How to Involve Children in Court, Child
Law Practice, Vol. 26, No. 9 (November 2007).

* An example of an abstract question is “How well do you get along with your family?”

°> Where do you want to live? What do you like about your home? Do you know why you
live away from home? Do you see your mom and dad? What things do you like to do
with them? Do you wish you could see them more? For more information about ques-
tioning children, see Anne Graffam Walker, Handbook on Questioning Children: A
Linguistic Perspective (ABA Center on Children and the Law 2d ed. 1999).

¢ It may be necessary to address issues related to the youth’s safety at the courthouse and
the appropriateness of courtroom waiting areas. Judges may find it beneficial to have
age-appropriate games and books available.

7 Performing the task should be presented to the youth as an option and solely for his
benefit. Performing the task may help the youth to focus attention and dissipate anxiety.

# Sharing documents increases awareness and gives the youth a sense of control.



Keep a school district calendar on the bench to ensure there
are no conflicts with state standardized tests.

Thank the youth for coming to court. Reward even the
smallest attempt at participation.’

Encourage the youth to attend the next hearing.

Ask the youth whether he has any last questions, thoughts, or
concerns.

Possible questions to ask the youth
How old are you?

What do you like (or not like) about where you are staying
now?

Do you see your mom and dad?

Do you miss anyone? Provide options, e.g., brothers, sisters,
grandparents.

Where do you go to school?'

What grade are you in?

Who are some of your friends?

What courses are you taking?

Who is your favorite teacher?

Do you participate in any extracurricular activities?

Have you thought about a career or what you want to do
when you finish school?

Are you having any problems in school?
Do you have a tutor?

What do you do on the weekends?

? Rewarding all attempts at participation adds to the youth’s sense of control and self-con-
fidence.

' For a more detailed list of questions to ask regarding school and related issues, see
National Council of Juvenile and Family Court Judges, Asking The Right Questions: A
Judicial Checklist to Ensure That The Educational Needs of Children and Youth in Foster
Care Are Being Addressed (2005). Other resources to address education issues can be
found at the Legal Center for Foster Care & Education website,
www.abanet.org/child/education, and in the Legal Center’s recent publication, Blueprint
For Change: Education Success For Children in Foster Care, available at
www.abanet.org/child/education/blueprint.
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UDICIAL BENCH CARD'

Document court actions
Document in the court order:

e If the youth is present, have him identify himself on the
record.

* OR if the youth is not present, address the reasons why the
youth is not in attendance.

e What efforts were made and the accommodations offered
to encourage the youth’s attendance.

* Explore and encourage resolution of common reasons for
nonattendance, including interference with the school
schedule and transportation issues.

* In the absence of exceptional circumstances, postpone the
hearing until the youth can be present.

* Request a current picture that will be introduced into the
record.?

Communicate with the youth during the court
hearing

* Use age-appropriate language.?

¢ Talk with the youth about his interests, likes, and dislikes.

e If helpful, offer to have a conversation in chambers, making
sure it complies with all procedural rules.

* Provide an age-appropriate list of legal terms to the youth
before court to which he may refer during the hearing.’

* Avoid legal jargon and acronyms.
* Ask directed questions.’

* Encourage the youth to ask questions, particularly if he
doesn’t understand a question or statement.

* Recognize cultural differences in language.

* Publicly praise the youth’s accomplishments.

Observe the youth’s behavior and appearance

* Observe the youth’s interaction with caregivers, parents, and
guardians.

* Does the youth look to them for help, support,
advice, etc.?

* Observe the youth’s physical appearance and health.
* Is the youth appropriately dressed?
* Does the youth look well-nourished?

* Does the youth have appropriate personal hygiene?

Preparations for court attendance
* Ensure that your courtroom is teen friendly.®

* Ensure all children are accompanied by a support person at
the hearing such as the foster parents, CASA, mentor, coach,
or other adult role model.

* Have the agency invite the youth to submit report cards, let-
ters, drawings, stories, poems, or other age-appropriate mate-
rials periodically. Refer to anything previously submitted.

° Read anything that the youth gives to the court while the
youth is present.

° When appropriate, ask for the youth’s input and opinions.
¢ Talk with the youth about permanency options.”

* Review the outcome of the hearing with the youth and
answer any questions (or ensure that someone else will do so).

° Ensure the youth understands what was ordered and why.
* When appropriate, share court documents with the youth.®

* Ask the youth what he wants to accomplish before the next
hearing.

 Consult with the youth and his caregiver when scheduling the
next hearing so it does not interfere with the youth’s normal
daily routine, including school.

* Keep a school district calendar on the bench to ensure there
are no conflicts with state standardized tests.

! This bench card was created to assist judges when a child is present in the courtroom. It
does not include what information the judge should require from additional parties,
such as a report from the child’s therapist about the child’s mental health status.

2 The social worker or caregiver can provide the court with a picture.
? Older adolescents can understand more complex concepts.

* See Andrea Khoury, With Me, Not Without Me: How to Involve Children in Court, Child
Law Practice, Vol. 26, No. 9 (November 2007).

> Where do you want to live? What do you like about your home? Do you know why you
live away from home? Do you see your mom and dad? What things do you like to do
with them? Do you wish you could see them more?

¢ It may be necessary to address issues related to the youth’s safety at the courthouse and
the appropriateness of courtroom waiting areas. Judges may find it beneficial to have
age-appropriate games and books available.

7 Questions that address permanency may include: Who do you spend most of your time
with? Over the holidays, who do you spend time with? Is there a relative that you are
close to? Is there a close family friend that you like to spend time with? Do you know
what adoption is? Do you want to be adopted?

# Sharing court documents increases awareness and gives the youth a sense of control.



Thank the youth for coming to court.
Encourage the youth to attend the next hearing.

Ask the youth whether he has any last questions, thoughts, or
concerns.

Possible questions to ask the youth
Who is your favorite teacher? Why?
Do you participate in sports or other extracurricular activities?
Is there anyone helping you with vocational or college appli-
cations?’
When will you graduate?
What are your post-graduation plans?
Do you have an interest in the military?
Do you have a mentor?
Do you have someone you can call at anytime?
Who do you rely on if you need help?
Do you drive?
What do you like to do on the weekends?
Do you have a job?

? For a more detailed list of questions to ask regarding school and related issues, see
National Council of Juvenile and Family Court Judges, Asking the Right Questions: A
Judicial Checklist to Ensure That the Educational Needs of Children and Youth in Foster
Care Are Being Addressed (2005). Other resources to address education issues can be
found at the Legal Center for Foster Care & Education website,
www.abanet.org/child/education, and in the Legal Center’s recent publication, Blueprint
for Change: Education Success for Children in Foster Care, available at
www.abanet.org/child/education/blueprint.
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